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CURRENT TOPICS. 





A PROPOSITION to amend the statutes concern- 
ing the pnblication of obscene matter, now before 
the Missouri Legislature, must commend itself to 
the judgment of every decent-minded man in the 
State. If it become the law, it will doubtless also 
be a source of satisfaction to all the leading daily 
newspapers. The project is to make the publica- 
tion of indecent or offensive matter, such as is too 
frequently elicited in suits for divorce, trials for 
rape or attempts to commit rape, and other such 
proceedings at law as involve the production of 
salacious testimony, punishable as in ordinary 
eases of publication of obscene matter. There 
can be no doubt that there is a large mass of 
matter, tending to the destruction of morals, pub- 
lished daily under the guise of court news. It 
would be a libel. on the ordinary newspaper pub- 
lisher to say that this wretched stuff is printed 
because he desires it. But the race to be earliest 
in the field with the most startling and compre- 
hensive account of each new sensation is so ex- 
citing, that newspaper proprietors and editors are 
tempted to lose sight of the grievous wrong that 
may result. In some cases the mere greed of gain 
—the desire to sell so many extra papers—is the 
moving cause. But, put it which way we will, the 
enactment of such a law as that now projected 
ean not fail of having a salutary effect. Those 
unscrupulous newspapers who would make a mar- 
ket out of moral corruption will be brought up 
with a round turn; and the more conscientious, 
but weaker vessels, who plead competition as an 
excuse for the publication of the vile matter, will 
be strengthened in their desire to follow the paths 
of rectitude. 





Another bill before the Legislature, having a 
similar tendency, is also to be commended. This 
is designed to give the State courts the power to 
forbid the publication of such matters as may 
arise in the course of a suit, the publication of 
which may prove detrimental to public morals. 
We have not seen the latter bill, and ground our 
remarks solely on the newspaper reports of its 
general tendency. Whether either or both of the 
bills be passed, it will be a matter for congratula- 
tion. As matters now stand, the abominable 
stories published under the guise of testimony are a 
disgrace on our civilization, and it is quite pos- 
sible that the sending of newspapers abroad, con- 
taining such reports as those of a recent divorce 
trial, might be made the subject of a criminal suit 
under the United States statutes forbidding the 
use of the mails for the dissemination of obscene 
matter. Any legislation, however, which will 
bring about a surcease of this crying evil, will be 
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sure to be hailed as a relief by all who are 
interested in the preservation of public morals. 


THE question of the right to disinter and re- 
move a body, after burial, and in whom the con- 
trol of it rests, is one that has seldom received the 
attention of courts. In a recent case in Pennsyl- 
vania, Lowry v. Plitt, reported 16 Am. Law Reg. 
155, it is held that after the interment of a body 
with appropriate obsequies, which all interested at 
the time considered as final, the control over it 
rests with the next of kin who is living, and can 
not be transferred. In this case, where there were 
several next of kin in the same degree, and they 
differed in their wishes as to the disposition of the 
remains, a‘bill by the majority, to enjoin the others 
from interfering with the removal of the remains 
to another place, was dismissed. The law regards 
with favor the repose of the dead. When they 
are inurned in the places selected by them, it must 
be something more than sentiment or abstract 
right which will induce a court to enforce the 
claim of the next of kin, by the invasion of the 
burial-place of another. In such a case it may 
well be questioned whether the right of the next 
of kin exists at all. This doctrine is more than 
foreshadowed by Chief Justice Read, in Wynkoop 
v. Wynkoop, 6 Wright, 293, when he says: ‘* Be- 
sides, the fact that her son is deposited in her 
burial-place, in consecrated ground, and that he 
was buried with the ceremonies of the church, and 
with the honors of war, is sufficient to justify us 
in refusing permission to a removal under the cir- 
cumstances.” See also King v. Coleridge, 2 B. & 
Ald. 806; Gilbert v. Buzzard, 3 Phill. 335; Reg. v. 
Twiss, 10 B. & S. 298; Reg. v. Sharpe, 7 Cox C. C. 
214; In re Stephen Girard, 4 Am. L. J. 97; 5 Pa. 
L. J. Rep. 68; Wynkoop v. Wynkoop, 6 Wright, 
293; 4 Bradf. 503; Bogert v. Indianapolis, 13 Ind. 
138; Pierce, et al. v. Sivan Point Cemetery, et al., 
10 R. I. 229; Secor’s case, 31 Leg. Int. 268. 








THE fair and liberal construction given to the 
second section of the Missouri Damage Act, in 
the recent case of Proctor v. The Hannibal and St. 
Joseph Railroad Company, which we publish in 
this issue, has excited the latent hostility of some 
members of the Legislature who are not greatly dis- 
tinguished for moderation or fairness; and a bill 
has been introduced making railroad companies, 
steamboat companies and the proprietors of stage- 
coaches liable for injuries to their employees caused 
by the negligence, unskillfulness or criminal intent 
of a fellow-employee, even though the employer was 
guilty of no negligence whatever in employing or 
retaining the servant whose default caused the 
injury. If the rule governing the liability of the 
master for injuries to servants in his employ is 
unjust or against public policy, it ought to be ab- 
rogated, and a more just rule adopted; but if the 
rule is good enough for all other classes of em- 
ployees, it ought to be for those embraced in the 
three classes named in this bill. We know of no 
reason why the life or limb of a railroad employee, 
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or a roustabout on a steamboat, is more precious 
than that of other laboring men. This bill ought 
to be entitled an act to promote and encourage 
litigation against railroad, steamboat and stage 
companies, and for the relief of shyster lawyers 
who make a precarious livelihood by inciting suits 
against corporations on the shares. Citizens of 
St. Louis, representing all the more important 
branches of business, have remonstrated against 
this bill as most unwise and unjust. And it seems 
to us that it isso clearly against the public interest, 
that it ought never to become a law. It would 
largely increase the cost of operating railroads 
and steamboat lines, and this would be in the end 
a tax on the industries of the country. Every 
farmerand every merchant in the state is interested 
against this bill, which practically makes a rail- 
road company an accident insurance company. If 
railroad employees are to be insured against their 
own negligence at the public expense, why should 
not all other employees enjoy the same protection? 
As the law now stands, if the master, or the person 
to whom he delegates that power, is guilty of neg- 
ligence in employing or retaining an unskillful or 
negligent servant, he is liable to another employee 
for an injury caused by the servant so negligently 
employed or retained. This rule is best for the 
public. The employer is held liable for his own 
fault. He ought not to be held liable to an em- 
ployee when he is not in fault. Every considera- 
tion of public policy requires that such companies 
should be held to strict accountability in employ- 
ing servants, and in equipping and managing their 
routes and machinery. Ordinary care in a busi- 
ness less hazardous might be gross negligence in 
pursuits as hazardous as these. But when skillful 
and competent men have been employed, and good 
and reasonably sufficient machinery provided, the 
employer ought not to be held liable for accidents 
or neglects wholly beyond his power to foresee or 
prevent. This bill is essentially bad, and should 
be voted down. 





THERE are at present two propositions before 
the Legislature for the reporting and publishing of 
the decisions of the Supreme Court of this state. 
The first provides, in substance, for the appoint- 
ment of a reporter, to be paid a salary by the 
state; the retaining of the present system of 
copying the opinions and briefs by the clerk at the 
cost of the state, and the publication of the vol- 
umes by direct contract with the state, the price 
to the state not to exceed $2.50 per copy, and to 
the profession not to exceed $3.50 per copy. The 
other proposal is to report the decisions, at private 
expense, from the original opinions and briefs, 
without expense to the state for copies as at pres- 
ent; the volumes to be sold at $3.00 each to both 
the state and the public, and to be equal to the 
best Missouri reports heretofore published; to 
contain 600 pages, exclusive of index and table of 
eases, each page to contain 1,700 ems long- 
primer type, except the head notes, which are to 
be set in brevier. The latter is the proposal of 





Mr. W. A. Winslow, who, in a pamphlet addressed 
to the members of the General Assembly, advo- 
cating his scheme, has thrown considerable light 
upon the system and cost of law-reporting in this 
state. From 1853 to 1867 the reports were sold at 
$3.00 pervolume, both to the public and the state. 
The passage of an act (Wag. Stat., sec. 19, p. 428), 
in regard to the copying of opinions, soon in- 
creased the expense to the state, to what Mr. 
Winslow very justly characterizes as ‘** extravagant 
proportions.”’ This statute enacted as follows: 
‘The clerk shall also at the same time make a 
true copy of the points and citations of authori- 
ties by the counsel, giving the names of counsel 
who signed the briefs, and distinguishing the 
same from the opinion of the court, and shall 
certify the same, with a true copy of the decision 
in the cause, under the seal of the court, and trans- 
mit the same to the reporter within thirty days.” 
The fee law (Wag. Stat., p. 622, sec. 9), fixed the 
compensation for such copies at fifteen cents a 
folio, to be paid by the state. The present pub- 
lisher commenced the publication of the reports 
with volume 51, under a contract with the state, 
limiting the price to be paid by the state to $3.75 
per volume, and by the public to not more than $4 
per volume. Since the commencement of his 
contract to the present time, including volume 62, 
the state has purchased of him 6,292 volumes, at 
a cost of $23,595 The extravagance, however, 
becomes apparent when we find that the copying 
of the decisions for the reporter has cost in four 
years over $27,000, or more than the volumes 
themselves, and has raised the price which the 
state has paid for its reports to nearly $8.00 a vol- 
ume. Mr. Winslow proposes to dispense with this, 
and to supply the volumes to the state at $3.00 
instead of $8.00. In order to do this, it would 
be necessary for him to have the custody of the 
original opinions and briefs, and to this we can 
see no objection. He would be held responsible for 
them while in his possession, and they would 
therefore be as safe with him as in the custody of 
the clerk. If his proposition is accepted,—and we 
think it is entitled to the consideration of the Leg- 
islature,—he should be required to copy the opin- 
ions himself, as the placing of the originals in the 
hands of the printer would result in their being 
either badly mutilated or destroyed. Concerning 
the proposal to pay a reporter a salary, which is 
embraced in the other bill, we have already ex- 
pressed an opinion. Lawyers neither require nor 
wish to buy cheap books at the expense of the 
public. 


<i 
— 


EMORY WASHBURN. 

The death of Ex-Governor Emory Washburn, of 
Massachusetts, ends a long life of singular purity, 
and of earnest and useful labor. Governor Wash- 
burn was born in Worcester County, Massachu- 
setts, in the year 1800. He graduated at Williams 
College at the early age of seventeen, and enter- 
ing at once upon the study of the law, devoted 
himself for sixty years to a jealous and exacting 
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profession with an active loyalty, which won for 
him great and deserved favors. In 1854 he was 
elected Governor of Massachusetts, and during his 
year of office, served the Commonwealth with the 
same singleness of purpose, fidelity and high 
sense of responsibility, which characterized his 
discharge of every duty, great or small, that was 
entrusted to him. In 1856 Governor Washburn 
was appointed Bussey Professor of Law in Har- 
vard University, and removing to Cambridge, 
held the position for twenty years, resigning it 
only a few months before his death. 

It is as Law Professor at Cambridge that he is 
best, or at least, most widely known. He came to 
his new and important duties with the experience 
gained from thirty-five years devoted, uninterrup- 
tedly,—with the exception of the brief interval he 
was on the bench of the Common Pleas—to the 
intelligent and earnest practice of his profession, 
during which period he rose steadily in reputation, 
until he stood an acknowledged leader of the bar 
of western Massachusetts. With all this store of 
legal knowledge, however, there was a certain 
want of system, which in the beginning threaten- 
ed his success as a lecturer. But as he became 
wonted to his new position, this defect remedied 
itself, and he met the sharp questions of his curi- 
ous and alert hearers honestly and fairly, and, with 
rare exceptions, satisfactorily. His native ingenu- 
ousness here stood him in good stead. He never 
condescended to hide his ignorance in ambiguities, 
nor would he endeavor to lose in circumlocution 
an inquirer whose honest aim was information. 

When Governor Washburn first entered upon his 
professorship, the law of real property, to which 
he gave especial attention, was studied mainly 
through the medium of Cruise’s learned treatise, 
which, although disencumbered in Greenleaf’s 
edition of much learning useless to the Amer- 
ican student, was still far from satisfactory as a 
text-book of American real law. The need of a 
new work on this important subject was early 
forced upon Professor Washburn’s attention, and 
determined him to make an effort to supply it. 
The result was a Treatise on the American Law of 
Real Property, which, first published in two vol- 
umes in 1860-1862, has since passed through four 
editions, and has grown from two to three volumes. 
This work has come to be a recognized authority 
on the subject of which it treats, and remains a 
monument of its author’s untiring industry and 
accurate learning. In 1863 appeared the first edi- 
tion of Professor Washburn’s Treatise on the 
American Law of Easements and Servitudes, an- 
other work of great practical value, which has 
already reached a third edition, and which, like 
its predecessor, is an admirable example of con- 
scientious book-making. They are, neither of 
them, the crude essay of a prentice-hand, but the 
finished labor of a master, whose pride of craft 
makes him feel no time or pains misspent which 
serve to better his work. In both are manifested 
the author’s characteristics—indomitable industry 
—scrupulous accuracy—sound learning,—and all 











infused with an enthusiasm as refreshing as it is 
rare. Such books serve to repay something of that 
debt supposed to be due from every lawyer to his 
profession, and make one the more regret that 
ever-accumulating mass of ill-digested informa- 
tion which, under the guise of legal literature, 
threatens some day to topple over and crush the 
profession beneath its multitudinous volumes. 

The good that Professor Washburn did during 
his long connection with the Dane Law School, 
was not confined, we believe, to the instruction he 
gave in his lectures. There was something in the 
man himself, and in the lesson of his life, that 
could not be wholly lost upon the students who 
were brought into relation with him. His were 
not gifts calculated to confound or dazzle the 
young learner—to fill him with a sense of the 
hopelessness of emulation. Indeed, with the ex- 
ception, perhaps, of his wonderful and untiring 
industry, his possessions were less gifts than ac- 
quisitions. He presented to the young men, who 
daily gathered to his teachings, the valuable and 
instructive example of one, who without genius, 
in the common use of that word, had attained an 
enviable position as lawyer, jurist and citizen 
by making the best uses of powers that were, 
in a greater or less degree, at the command of 
all of them. 

His personal relations with the students were 
marked with an unaffected cordiality that could 
not but win their friendship. He entered into 
their plans with the lively sympathy of youth, 
made valuable by the experience of years. He 
followed with heartiest interest the progress of 
those whose first steps in their profession had 
been taken under his eyes and guidance; and he 
never seemed happier than when hearing of the 
prosperity and good fame of former pupils. The 
purity of his character, and his perfect ingenuous- 
ness, diffused about him an atmosphere bracing 
and healthful as the winds that blow from Berkshire 
Hills, and no one could come within its influence 
without being sensibly made better. As a citizen 
none stood higher, and in none was public con- 
fidence more absolute. He held many offices of 
trust, and in times of trouble, was relied upon for 
prudent counsel and sound judgment. He bore 
himself blamelessly and well in every office, and 
in his death the public suffers a substantial loss. 
With rare truth might be written over him, as a 
fitting epitaph: ‘‘ Integer vite scelerisque purus.”” 

——$__$_ 
ACTUAL NOTICE. 

If there is any term sufficiently definitive of its 
meaning to pass without gloss or comment, it 
would seem to be that employed here to designate 
that branch of the law of notice which does not 
rest upon mere legal inference or presumption, 
and to distinguish it from what is properly called 
constructive notice. On its face, it would appear to 
import its own character so clearly and unmis- 
takably, as not to depend for elucidation upon 
judicial construction. And yet the decisions upon 
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the question of what is actual notice are far from 
harmonious, or uniform, even in this country, and 
the contrariety of view between the courts of 
Great Britain and the United States, upon this 
question, is equally confusing and unsatisfactory. 

The definition given in Bouvier’s Law Diction- 
ary (p. 236, title ‘‘ Notice ’’), is as follows: ‘“‘Actual 
notice exists when knowledge is actually brought 
home to the party to be affected by it;”’ thus giv- 
ing to “‘ notice” and “ knowledge ’’ the same sig- 
nification. If actual notice requires that ‘‘ knowl- 
edge shall be actually brought home,” etc., then 
actual notice means one and the same thing as 
actual knowledge. A great deal of the confusion 
which exists in relation to the proper distinction 
between notice, actual and constructive, is doubtless 
owing to the erroneous impression chat notice 
means knowledge. It is true that these words are 
frequently employed to signify, substantially, the 
same thing; but they are by no means identical in 
meaning. Where notice is requisite, knowledge 
often supplies its place; and knowledge is fre- 
quently inferred from notice, which is purely 
technical. In the one case, however, there may 
be actual knowledge, and an entire absence of the 
requisite notice; and in the other, the notice may 
have failed to impart knowledge to the party 
affected by it. There are cases where the proof of 
actual knowledge will not be held admissible as an 
excuse for the notice prescribed by law. The 
object of notice is, undoubtedly, to convey knowl- 
edge to the person notified; but, this, instead of 
amalgamating the two terms, only tends to render 
their difference of meaning more apparent. 

Judge Selden, in the case of Williamson v. 
Brown (15 N. Y. 354), lays down the rule in 
language calculated to draw the lines distinctly 
between “notice”? and ‘“‘ knowledge,” as well as 
between actual, and constructive notice. ‘Actual 
notice,” says the learned judge, ‘‘embraces all 
degrees and grades of evidence, from the most 
direct and positive proof, to the slightest cireum- 
stance from which a jury would be warranted in 
inferring notice. It is a mere question of fact, 
and is open to every species of legitimate evidence 
which may tend to strengthen or impair the con- 
clusion.” 

The shadowy and uncertain line by which these 
two species of notice have been distinguished, is 
probably owing, in no small degree, to the cir- 
cumstantial nature of the evidence by which the 
fact of notice is frequently established. Some of 
the courts insist upon classing, as constructive, all 
that kind of notice which depends upon inferences 
drawn from circumstances for its proof, or, in 
other words, where the proof is simply of facts 
calculated to put one upon inquiry.~ By dividing 
the class of notice under consideration into notice, 
express and implied, we may be able to arrive at a 
clearer comprehension of the proper distinctions 
between actual and constructive notice. 

Express notice would include all of that kind of 
actual notice where information is communicated 
to the person notified, of such a character as to 





amount to the highest degree of hearsay evidence 
of the substantive fact, which it is possible to 
bring to his knowledge. This excludes all that 
depends upon inference, or imposes upon the 
person receiving the notice the further duty of 
inquiry. He is as well informed of the fact as it 
is possible for him to be, short of actual, personal 
knowledge; for express notice need not amount to 
actual knowledge. If it did, and the matter to be 
brought to his knowledge be an unrecorded deed 
of real estate, or a contract to convey, he must see 
the identical instrument itself. If it is a parol 
contract to convey, accompanied by possession 
and such improvements as would take the case out 
of the operation of the statute of frauds, it would 
not amount to actual knowledge to show that the 
person notified had been informed by the tenant 
in possession, that iie claimed an equitable interest 
in the land; that he had contracted for its pur- 
chase, gone into possession and made the visible 
improvements, on the faith of, and pursuant to the 
terms of such contract. Though the improvements 
were of the most substantial and enduring char- 
acter, and were specifically pointed out by his in- 
formant, this, though express notice, would not 
amount to actual knowledge, because it is evi- 
denced only by hearsay. It would be necessary 
for the subsequent purchaser,‘or incumbrancer for 
value, in order to be charged with actual knowl- 
edge, to have been witness to the contract be- 
tween the parties, or at least to have been present 
at the simultaneous assent to its terms by both 
parties, and to have witnessed the erection of the 
improvements. The utter impracticability of con- 
ducting judicial inquiry subject to the hampering 
restraint of a rule requiring notice of this char- 
acter, in order to bind purchasers, is apparent on 
the face of the proposition. And yet, there can 
be no logical departure from these strict require- 
ments in cases requiring actual notice, so long as 
‘notice’ and ‘‘ knowledge”’ are construed to be 
synonymous. 

Implied notice may be said to include all that 
species of actual notice resting upon inference or 
circumstantial evidence, or which merely raises a 
presumption of knowledge by showing.that the 
party notified is conscious of having means of 
knowledge, though he does not use them. This is 
the species of notice which gives rise to the uncer- 
tainty and confusion above referred to, and which 
is so often declared to be constructive, rather than 
actual. It varies in degree, from positive informa- 
tion communicated by third parties, to the evi- 
dence of collateral circumstances, by which a man 
of ordinary prudence and honesty is put upon 
inquiry. As to what constitutes notice.of this 
character, and the manner in which it affects pur- 
chasers, there is some conflict between the author- 
itiés, both British and American. Baron Alderson, 
in the case of Whitbread v. Boulnois (1 You. & 
Coll. Ex. R. 303), lays down the rule in relation to 
purchasers of real estate, where an adverse claim 
is subsequently set up under a prior equitable title 
or unregistered deed, in the following language: 
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‘* When a party having knowledge of such facts as 
would lead any honest man, using ordinary cau- 
tion, to make further inquiries, does not make, 
but, on the contrary, studiously avoids making, 
such obvious inquiries, he must be taken to have 
notice of these facts, which, if he had used such 
ordinary diligence, he would readily have ascer- 
tained.’’ This is the same doctrine as that de- 
clared in Williams v. Brown (supra), where the 
notice implied is classed as actual, and the facts 
from which it is inferred are regarded as proper 
for submission to the jury, who will determine 
whether such facts are sufficient to excite inquiry 
in the mind of a man of ordinary prudence and hon- 
esty. Itis notnecessary, therefore, that the evidence 
should point directly to actual knowledge of the 
equitable title, or the unregistered deed. If the 
inference drawn from the evidence is simply that 
diligent inquiry would have led to such knowledge, 
the notice is sufficient. Nute v. Nute, 41 N. H.60; 
Warren v. Scott, 31 Jd. 332; Maupin v. Emmons, 
47 Mo. 304; Nelson v. Sims, 1 Cush. 383; Russell 
v. Partie, 10 B. Monroe, 184; Price v. McDonald, 
1 Md. 403. Many of the cases turn upon a question 
of good faith. Where the ignorance by which the 
purchaser seeks to protect himself is voluntary, 
his avoidance of the knowledge is clearly fraudu- 
lent, and in cases of this kind it has been held 
that notice and knowledge are equivalent to each 
other. Lienman’s Estate, 32 Md. 125; Blatchley 
v. Osborn, 3 Conn. 226. 

But fraud, in fact, is not essential to charge the 
purchaser with notice of antccedent, unregis- 
tered conveyances or prior equities. He may be 
innocent of any intention to act in bad faith, and 
utterly ignorant of any claim superior to that of 
his grantor, and be guilty of such gross negligence 
in omitting to avail himself of his means of knowl- 
edge, as to affect him with notice to the same 
extent, and with the same effect, as though he had 
deliberately planned to cut out the equitable 
owner, by obtaining the legal title and having his 
deed recorded in advance of the other’s. The 
sources and means from which this information is 
derived are various and diverse in their character, 
and, in considering these, the conflict of opinion 
most frequently occurs between the courts. It is 
held, in the case of Lamont v. Stimson (5 Wis. 
443), that vague information, that the vendor’s 
title is subject to a latent equity, will not bind 
the conscience of the purchaser. And in Kernes 
v. Swope (2 Watts, 75), where the land con- 
veyed was lying in two adjoining counties, and 
the deed was registered only in one county, 
though it was presumed as a fact, that the 
party purchasing would examine the records 
of both counties, and both tracts being con- 
veyed by the same deed, the purchaser would 
have notice of the deed to the land in the county 
where it was not registered, yet, if the deed was 
imperfectly acknowledged, and hence not entitled 
to registration, the copy on the records would not 
amount to notice, even when examined by the 
subsequent purchaser. The reason assigned for 





this exclusion of the unauthorized copy upon the 
records, is that it amounts simply to a statement 
from a party who has no interest in the transac- 
tion. It is apparent, however, that, if it is suffi- 
cient to put the party upon inquiry, a copy of the 
deed would possess all the necessary elements of 
information. It can not be characterized as 
vague or uncertain; for it imparts information 
of the name of the prior vendee, a description of 
the land, and all the particulars, more accurately - 
detailed than the purchaser would probably obtain 
from the oral statement of the vendor or prior 
vendee. It is true that it has been decided in 
several instances, that the notice must come from 
parties in interest (see Rogers v. Haskins, 14 Ga. 
166; Miller v. Cresson, 5 W. & S. 284; Woods v. 
Farmer, 7 Watts, 382; Sug. on V. 755, and cases 
cited) ; and in others, that the statements of third 
parties who are ignorant of the facts will not 
amount to notice. Butler v. Stevens, 26 Me. 484; 
Wilson v. McCullough, 11 Harris. 440; City Coun- 
cil v. Page, 1 Spears Eq. 159. But it has been 
held, with a full recognition of the inadequacy of 
the vague and uncertain conjectures of those who 
were unacquainted with the facts, that where the 
third parties spoke advisedly, or from information 
in their possession, of a definite character, the 
notice would be sufficient to put the party upon 
inquiry. Benton v. Burgott, 10 Johns. 457; Pear- 
son v. Daniel, 2 Dev. & Bat. Eq. 366; Doyle v. 
Teas, 4 Scam. 202; Mullikin v. Graham, 22; P. F. 
Smith, 484; Curtis v. Munday, 3 Mete. 407; Cox v. 
Milner, 23 Tl. 473; Rupert v. Mack, 15 Jd. 542. 
The character of the person giving unasked advice 
of this kind, is always to be taken into considera- 
tion; his relations, and intimacy with the parties 
from whom direct and positive information would 
be expected to come, his connection with the 
transaction, and his facilities for obtaining the 
information. as well as the degree of knowledge 
of the transaction he displays, are all to be con- 
sidered before the party about to purchase can 
venture with safety to utterly disregard his advice. 
It has been held in Ripple v. Ripple (1 Rawle, 390), 
in Millikin v. Graham (supra), and in Butcher v. 
Yocum (11 P. F. Smith, 168), that notice from a 
friend or relation would be sufficient. In the last 
mentioned case a contrary dictum, in Woods v. 
Farmer, (supra), is expressly overruled. It is 
clearly to be gathered from a careful consideration 
of the foregoing authorities, that it is not essential 
in every case that the notice should come from a 
party in interest, but that it should come from 
some one who is capable, not only of informing 
the party of the adverse claim, but who can give 
such definite information as to details as will lead 
to the acquisition of full knowledge of the facts. 
If this is a correct deduction, then the copy of a 
deed, even though it were defectively acknowl- 
edged, would amount to actual notice, of a higher 
degree than mere oral information of the existence 
of such deed, even though the copy was made by 
a third party, and the oral information came from 
the prior grantee. Hence, the registry of a de- 
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fectively acknowledged deed would amount to 
notice of the conveyance, provided it were either 
admitted or proved, that the subsequent purchaser 
saw and examined the record, where the deed was 
transcribed. But the inference that the purchaser 
had examined the deed prior to his purchase, 
should certainly be one of fact, and not of law, 
and could only be adopted in the absence of proof 
to the contrary; otherwise the inference would 
amount to clothing the registry with all the char- 
acteristics, and giving it all the binding force of 
the record of a deed properly admitted to registra- 
tion. But with satisfactory evidence of such ex- 
amination, the record of a defectively acknowl- 
edged instrument would raise an inference of 
notice, because it would put the party upon in- 
quiry. Hastings v. Cutter, 4 Foster, 481. In the 
case of Musick v. Barney (49 Mo. 458), Judge Bliss 
lays down the correct rule, in the following lan- 
guage: ‘* If the deed was actually put upon record, 
although not so acknowledged that its record 
would be constructive notice, and if the party saw 
that record, it would be very strong, if not conclu- 
sive, evidence of the actual notice required by 
statute. The object of the registry act is to protect 
innocent purchasers, and no subsequent purchaser 
can be innocent who knew of a previous convey- 
ance, whether it be so acknowledged as to author- 
ize its record or not. And it would be absurd to 
say that an exhibition to him of a copy of such 
conveyance, made under circumstances that would 
presume it to be a genuine copy, would be no evi- 
dence of such notice.’ See Gilbert v. Jess, 31 Wis. 
110. 

The actual notice by which a purchaser is charged 
with knowledge of prior conveyances, as before 
stated, must amount to something more than a 
vague statement of the general fact that the ven- 
dor’s title is subject to an equity, or there is a 
difficulty about the title. Pitman v. Sofley, 64 Ill. 
155. But, on the other hand, it is not essential 
that there should be a detailed statement of the 
subsisting equity. It suffices if the information is 
certain within the rule, id certum est quod certum 
reddi potest. If it directs the purchaser to where he 
can become fully informed of the particulars, he will 
be affected by it, if he fails to pursue his inquiries 
in the direction indicated. Jacks v. Weeks, 7 
Wis. 266; Eply v. Witherow, Jb. 163-7; Spafford 
v. Weston, 29 Me. 140. But where the information 
is accompanied by an explanation from the same 
person, which removes all doubt, and the inform- 
ant is not interested in concealing the truth, and 
both statements are equally entitled to belief, it 
would seem, from a consideration of all the author- 
ities, that he would not be required to inquire 
further. And in one case it is maintained even that a 
party who relies upon statements, made by his 
vendor with a manifest purpose to mislead, and 
allay his suspicion, telling him of the outstanding 
title, but at the same time informing him of its 
defeasance, and telling him, as an excuse for not 
producing the evidence of such defeasance, that 
an aged relative would be offended by the inquiry, 








was not guilty of negligence in believing the false 
story, and purchasing without further inquiry. 
Whether it would be safe to depend upon explana- 
tions of the vendor, he having informed the pur- 
chaser, of the existence of an outstanding equity, 
would depend to a great degree upon the peculiar 
circumstances of the case. The voluntary admis- 
sion of the adverse claim in the first instance 
might be for the purpose of obtaining credence 
for the explanation, and preventing the party from 
making inquiries of other sources. This seems to 
have been the impression of the court in Mulliken 
v. Graham, 72 Penn. St. 484. In that case the 
subsequent purchaser and his agent had been ad- 
vised of a contract for the sale of the land, by the 
agent of the prior purchaser, which agent had 
been prosecuted for embezzling funds received in 
the transaction, and subsequently informed the 
last purchaser that the contract with his principal 
was broken off. The court held that the purchaser 
had no right to rely on such statements, and the 
evidence justified the court in submitting the 
question of notice to the jury. 

The case of Wood v. Hogue (25 N. J. Eq. 397) 
was one where the plaintiff was constructing a 
building upon a certain tract of land upon which 
defendant held a mortgage. The mortgagee held, 
as further security for the same debt, a mortgage 
upon other pieces of real estate. The additional 
mortgage was released, whereby plaintiff claimed 
that his lien was impaired, and asked to have the 
benefit of such release extended to him, and the 
question of his right to the relief asked turned 
upon the question of notice to the mortgagee, of 
plaintiff's lien. It was held that the mortgagee’s 
knowledge of the erection of the building, merely, 
would not be sufficient to charge him with notice; 
that the notice, to be effectual, should be express, 
or at least so direct and positive as to exclude the 
idea of good faith on the part of the mortgagee, 
in releasing the land upon which he held the ad- 
ditional mortgage. “ 

In Great Britain, of late years, the rule as to 
notice of defenses to negotiable instruments has 
been laid down with more strictness in favor of 
purchasers for value. Information sufficient to 
put a man of ordinary prudence upon inquiry is 
no longer regarded as sufficient. The doctrine laid 
down in the later cases in that country amounts 
almost to the exaction of express notice. The 
federal courts, as well as those of some of the 
states, seem inclined to follow the English courts 
in drawing the lines more favorably to the pur- 
chaser for value. But Mr. Daniel, in his work 
on Negotiable Paper (vol. 1, p. 598), says that— 
‘express notice is not indispensable. The cir- 
cumstances of the transaction may be of such a 
character as to invite inquiry. It will suffice, pro- 
vided the jury think that abstinence from inquiry 
arose from a belief or suspicion that inquiry would 
disclose a vice in the paper.’ This does not seem 
to differ materially from the rule in regard to sales 
of real estate, as stated above and illustrated by 
authorities. But the decisions of questions in 
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regard to commercial paper do not have that 
bearing upon the distinction between actual and 
constructive notice, that appears from a consid- 
eration of questions arising from controversies in 
regard to the rights of purchasers of real estate. 
The registry laws, in general, only except from 
their protection of purchasers of real estate, such 
as purchase with actual notice of a prior unre- 
corded conveyance, or equitable title. This has 
rendered it imperative that a conclusion should be 
reached as to the proper distinctions between 
notice of this class, and that which only arises by 
construction, or presumption of law. Ww. 








BANKRUPTCY—COMPOSITION—SURETY. 
MASON & HAMLIN ORGAN CO. v. BANCROFT.* 





N. Y. Supreme Court, First Department; Special 
Term, January, 1876. 


A composition under section 17 of the bankrupt act (R. 
8. § 5103a), only exonerates the bankrupt, and does not dis- 
charge his co-obligors or sureties. 


DEMURRER to complaint. 


The complaint, after stating the incorporation of 
the plaintiff, and that the defendants, Edward W. 
Bancroft and T. F. Tracy, were sureties on a lease 
made by itto Morris Reiman and Albert Friedlander, 
composing the firm of M. Reiman & Co., in December, 
1872, for five years and two months from January 1, 
1873, at the yearly rent of $17,000, payable monthly, 
alleged that in August, 1874, a petition in bankruptcy 
was filed in the District Court of the United States 
against Reiman & Friedlander, and at that time there 
was due to plaintiff for rent $2957.64. ‘“‘ That the plaint- 
iff duly filed its proof of debt against said debtors for 
said sum, and that thereafter such proceedings were 
had in the said court upon said petition, that said 
debtors offered, and their said creditors accepted, a com- 
promise of their indebtedness, in pursuance whereof 
said plaintiff has received on account of the said sum, 
$850.” It further alleged that “due notice” of the 
default of Reiman & Friedlander in paying the said 
rent as the same matured, from time to time, was given 
to defendants. 

This action was brought to recover $2,107.64, the 
balance of the rent due from Reiman & Friedlander 
at the time of their failure, after deducting the $850 
obtained by the compromise. The defendants de- 
murred tothe complaint, on the ground that it did not 
state facts sufficient to constitute a cause of action. 

BaRRETT, J., delivered the opinion of the court: 

The effect of acomposition confirmed by the bank- 
rupt court, under section 17 of the act of June 22, 1874, 
is substantially the same as a discharge under section 
82 of the act of March 2, 1867. In the one case the 
creditors resolve that a composition proposed by the 
debtor shall be “ accepted in satisfaction of the debts 
due to them from the debtor; ”’ in the other, the court 
grants the bankrupt “a discharge from all his debts.” 
It is said that in the latter case the debt remains, and 
that the discharge merely operates against the remedy, 
while in the former case the debt itself is satisfied and 
extinguished. The language used must, however, be 
read in connection with the context, and in the light of 
the general purpose and spirit of the bankrupt act. 
For instance, the proceeding therein referred to is 

* We are under obligations to Austin Abbott, Esq., for 
the above case.—ED. C. L. J. 








clearly a very different thing from an ordinary composi- 
tion agreement. In general, a promise bya single creditor 
to accept less than the full amount of his debt in com- 
plete satisfaction can not be enforced; and to extin- 
guish the debt without payment in full, arelease under 
seal is required. Ordinary composition deeds between 
a debtor and his creditors are only binding on those exe- 
cuting them. Here, however, the creditors generally, 
—proper notice, be it assumed, having been given,— 
are bound by the terms ofthe composition. It has the 
same efiect upon those voting against it, or not appear- 
ing at all, as upon the prime movers; and the statutory 
minority are bound thereby, whether they accept the 
prorata payment or not. Astothe latter, are their debts, 
too, satisfied and extinguished in the broad sense con- 
tended for, although they have opposed the entire 
arrangement and refused all pro rata payments? Evi- 
dently not. As against these creditors, the bankrupt 
could not plead a mere accord and satisfaction or an 
extinguishment of the debt. He would be bound 
specially to set forth the completed composition pro- 
eeedings under the act, and to rely upon the effect to 
be given to them, quite as much as if he had been dis- 
charged by the court, and were compelled to set that 
fact up. The composition is really a mere substitute 
for the discharge. It is simply a part of the general 
bankruptcy scheme—permissible only where proceed- 
ings are actually pending, and subject to be rejected 
or set aside by the court. 

Again: provision is made in connection with the 
composition proceedings for determining the value of 
the debts of secured creditors, and it is declared that 
those who are fully secured are not entitled to vote 
upon the composition resolution without jirst relin- 
quishing such security. 1 

If the construction contended for by the defendants 
be correet, the debt of a secured creditor is abso- 
lutely extinguished by the acceptance of the composi- 
tion, and thus the provision with respect to the relin- 
quishment of security must be surplusage. Congress 
evidently thought otherwise, and that, but for the pro- 
vision in question, the secured creditor could have ac- 
cepted his pro rata, and then proceeded to realize 
from the security the balance of his debt. 

Clearly, then, the word “ satisfaction ” in section 17 
is not to be construed in the broad sense contended 
for, but as qualified by its surroundings, and the evi- 
dent intent of the legislative body. The fair and rea- 
sonable construction of the provision in question is not, 
that the debts are satisfied in the sense of absolute 
extinguishment for all purposes, but—in analogy to 
our State act as to compromises by partners and joint 
debtors—that the debtor himself is exonerated and 
released from all further liability thereon, while the 
remedy as to partners, indorsers and sureties is re- 
served and preferred. For these reasons, the court is 
of opinion that the defendants, as the bankrupt’s sure- 
ties, were not released by the offer and acceptance of 
the compromise, nor by the receipt by the plaintiffs of 
their pro rata share thereof, although as averred in 
the complaint, such receipt was “‘in full satisfaction 
of claims against principals.” 

The demurrer must, therefore, be overruled with 
costs, but with leave to the defendants to answer over 
with twenty days, after payment of such costs. Or- 
dered accordingly. . 

No appeal was prosecuted. 

NoTe.—As section 43 of the Bankrupt Act, as amended, 
provides that the compromise, if accepted, shall be in sat- 
isfaction of the debts due from the debtors, at first blush it 
would doubtless strike the reader that sureties under ob- 
ligations of the debtor would also be discharged. While, 
on general principles, any material interference on the 
part of the principal debtor on a note, or bond or obliga- 
tion, without the knowledge and consent of the indorser, 
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guarantor or surety, will discharge such surety, indorser, 
or the like from liability, it is interesting to observe, in the 
above case, that no act was done on the part of the lessees, 
(Coleman v. Wade, 6 N. Y. 48; Coleman v. Lamb, 15 Wend. 
329), M. Reiman & Co.,to invalidate the security in the 
hands of the plaintiffs; nor is the compromise by debtors 
with creditors, authorized by the bankrupt act, one which, 
if accepted, in all cases satisfies the whole debt; for the 
cogent reason that, while the effect of a discharge is declared 
by the Revised Statutes of the United States, § 5119, it can not 
be extended to collateral remedfes, and therefore as a 
debt is not extinguished even by the judgment in the suit 
in any such sense that collateral remedies are not pre- 
served, a fortiori, not through a composition under the 
bankrupt law. Phillips v. Solomon, 42 Ga. 192; Bowery 
Savings Bk. v. Clinton, 2 Sandf. 113; In re Levy. 1 Bank. Reg. 
66; U. S. Rev. Stat. § 5118. 

In determining the question, the statutes should be con- 
strued together, and of course on the princlple in pari ma- 
teria, the amendments, section 17, and others, should be 
taken as one statute. Sedgw. on Construction of Constit. 
and Stat. Law, 209—212, (2d Ed.) It may be fairly 
said, that, the question being a statutory one, it is taken 
out of the principle which ordinarily would .control the 
obligations or release of a surety. 

It is held in some cases, that a discharge in bankruptcy 
is a judgment, as it settles the rights of parties, at the same 
time protecting debtors against claims that might have been 
insisted upon in the proceedings. Vide, U.S. R.S. § 5119; 
Platt v. Parker, 13 Bank. Reg. 14, and cases cited at p. 16. 
The just and equitable conclusion then, from the authori- 
ties, opini , and ¢ ts we have made, is that, while 
the principal debtor is entirely discharged by going through 
bankruptcy, and thereby released from liability, the remedy 
is preserved and preferred as againstsureties and indorsers, 
for the reason that their obligation in fact is, to pay, if the 
first obligor or principal shall not, and if he do not, their 
liability becomes fixed and conclusive. J. F. B. 
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TAX SALES. 
DENNISON v. CITY OF KEOKUK. FORD v. BRUCE 
ET AL. 





Supreme Court of Iowa, December Term, 1876. 


Hon. WM. H. SEEVERS, Chief Justice. 
“ Jamus H Rorh 
AMES H. HROCK, fi 
“ JoserH M. Beck, © { 2¥dses-. 
“ AUSTIN ADAMS, J 


1. TAX SALE—PRIOR TaXEs.—A sale of land for state 
and county taxes discharges it from all liens for such taxes 
prior to those for which the land is sold. Following Pres- 
ton v. Van Gorder, 31 Iowa, 250. 


2. . MUNICIPAL CORPORATION.—While a city is a 
part of the state which includes it, yet its lien for taxes 
can not be considered as a right to the interest or claim of 
the state. 

3. . MUNICIPAL TAXES.—A sale for state or county 
taxes does not divest the lien of the city for municipal 
taxes. 


4. . TAXES OF PRIOR YEARS.—The tax pur- 
chaser acquires only the lien of the tax for which the land 
is sold, and where a city was not required, in selling 
land for taxes, to sell for all the taxes due, it was held that 
a sale for one year did not divest the lien of the city for the 
taxes of prior years. 

5. . THE PURCHASER’S LIEN is inferior 
to that of the city for the prior taxes. 























APPEAL from the District Court. 

These cases are submitted together as involving the 
same question of law. The plaintiffs respectively pur- 
chased certain lots in the city of Keokuk at tax sale, 
for state and county taxes, and received respectively 
the county treasurer’s deed therefor. At the time of 
said sale there were delinquent city taxes for several 
years due on said lots. Afterward the said plaintiffs 
purchased the said respective lots at a city-tax sale for 





taxes, for the last one of the years for which the taxes 
were delinquent, and each received the city collector’s 
deed. These suits were brought to quiet title. The 
city of Keokuk and some others were made defend- 
ants. The plaintiff, Dennison, set out in his peti- 
tion his said treasurer’s deed and collector’s deed. The 
city answered, admitting the execution of the deeds, 
and by cross-petition set up a claim for taxes for the 
years for which they were delinquent prior to the year, 
for the tax of which the lots were sold at the said city- 
tax sale. To the answers and cross-petition of the 
city the plaintiff demurred. The plaintiff, Ford, set 
up in his petition the treasurer’s deed. The city filed 
an answer and cross-petition, setting up its claim for 
taxes due prior thereto. The plaintiff then filed an 
amended petition setting up the city collector’s deed. 
To the amended petition the city demurred. The other 
defendants were defaulted. The court below sustained 
the demurrer of the plaintiff, Dennison, to the answer 
and cross-petition of the city, rnd overruled the de- 
murrer of the city to the amended petitioi of the 
plaintiff, Ford. 

The city appeals in both cases. 

ADAMS, J., delivered the opinion of the court: 

The first question presented is, as to whether the 
deed of the county treasurer divested the lien of the 
city for taxes. In Preston v. Van Gorder, 31 Ia. 250, it 
was held that a sale of land for state and county taxes 
frees it in the hands of the purchaser from all liens for 
state and county taxes of prior years. 

This case is cited by the appellee as showing that 
snch sale should free the land from all liens for city 
taxes of prior years. But the decision does not have 
that effect. It was based upon sections 784, 810 and 811 
of the Revision, which provides that the treasurer’s 
deed shall vest in the purchaser all the right, title, in- 
terest and claim of the state and county to the land, 
except liens in behalf of the school and university 
funds. While the city of Keokuk is, in one sense, a 
part of the state, we think its lien for taxes can not be 
considered as a right, title, interest or claim of the 
‘state. It is contended by the appellee, that the fact 
that the legislature made an exception in favor of the 
liens in behalf of the school and university funds, and 
did not make an exception in favor of municipal cor- 
porations, indicates that none was intended. If our 
view is correct, however, none was needed. 

In addition it may be said that, by section 763 of the 
Revision and section 871 of the Code, it is provided 
that ‘‘the sale (for state and county taxes) shall be 
made for, and in payment of, the total amount of taxes, 
interest and costs due and unpaid.” The purchaser, 
therefore, has a right to assume that the amount paid 
by him discharges all liens of the state and county, and 
he bids upon such assumption. But the amount bid 
can not cover city taxes, if any are delinquent on the 
property, and he may properly enough be required to 
take notice of them and bid accordingly. 

By the charter of the city of Keokuk, city taxes are 
made a perpetual lien upon the real estate upon which 
they are assessed, until they are paid. We can not give 
to the treasurer’s deed the effect which the appellee 
claims it has, without abrogating this provision of the 
charter. 

It may be said that the law makes state and county 
taxes a perpetual lien also, and still, that by Preston v. 
Van Gorder, above cited, a sale for the tax of one year 
divests the liens for taxes for a]l other years. But this 
results from the doctrine of estoppel. As the law re- 
quires the sale to be made for the total amount due, 
and the bidder has a right to assume that it is so made, 
it will be conclusively presumed in his favor after- 
wards that it was so made. The provision, that the deed 
shall convey all the interest of the state and county, ef- 
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fectuates only what would result upon the principle 
above stated. But, it is said that the treasurer’s deed 
conveys an independent title, and that that title orig- 
inates in the sale, and could not be affected by any lien 
which had attached upon the property prior thereto. 
The treasurer’s deed conveys precisely what the stat- 
ute provides it shall, and nothing more. It conveys 
the interest of the former owner and of the state and 
county, except the liens in behalf of the school and 
university funds. A lien for city taxes is a different in- 
terest, and not covered by the provision. 

It would, in our judgment, be extremely unwise to 
allow a sale for state and county taxes to divest the 
lien which the state and county may have for state and 
county taxes. The very provision made for a sale is 
based upon the assumption, that it is not always prac- 
ticable to collect without it. As some time must elapse 
after taxes become due, before a sale can be made, it 
would be possible, if the doctrine of the appellee is 
correct, for the state and county to cut off no inconsid- 
erable portion of the state and county revenue. 

It is argued, and we confess, with not a little force, 
that if the city should allow city taxes to become de- 
linquent to the amount of the value of the property, 
the state and county would thereby be deprived of 
their revenue. But it is not to be presumed that this 
will be done. It may happen in exceptional cases; 
but both city and property-owner are interested in 
avoiding such a result. 

We come now to consider whether a city tax-deed, 
made in pursuance of a sale for the taxes of one year, 
divests the liens of the city for the taxes of prior years. 
As preliminary to this question, however, we have to 
consider a question of fact. It is claimed by the appel- 
lee, that it does not clearly appear from the collector’s 
deeds, that the said lots were sold at a city-tax sale for 
the taxes of only one year, and that, possibly, they 
were sold for all the taxes due. The deed to Dennison 
recites that, “‘ there being no goods and chattels found, 
out,of which to make the annual taxes charged by the 
corporation of the city of Keokuk upon the lots in said 
city hereinafter mentioned, for the year 1872, I, Wil- 
liam Wilson, Collector of Keokuk, gave due notice by 
publication that I would,” etc. The deed to Ford con- 
tains a similar recital. This is all that is contained in 
either deed, tending to show that the sale was made for 
the taxes of only one year; but, as we discover nothing 
tending to show that the sale was made for the taxes 
of more than one year, we think that the appellee’s 
position can not be maintained. 

What effect then did the sale for the taxes of one year 
have upon the liens for taxes of prior years? It is 
claimed by the appellee that those liens were divested 
on the ground of estoppel; that the sale for city taxes 
must have this effect, by analogy to the effect of the 
state and county tax-sale. As we have seen, however, 
the ground of estoppel in the case of a state and county 
tax-sale consists in the fact that by law the sale must 
be made for the total amount of taxes due. As the 
purchaser may buy upon the assumption that the law 
is complied with, the state and county should not after- 
wards be heard to aver to the contrary. 

In addition to this result by estoppel, it is expressly 
enacted that the treasurer’s deed shall convey all the 
interest of the state and county. In determining what 
effect should be given to the collector’s deed, we find 
both the said elements wanting. It was not necessary 
for the city of Keokuk to sell for all the taxes due, nor 
is it provided that the collector’s deed shall convey all 
the interest of the city. The collector’s deed must 
have whatever effect it is provided by statute that it 
shall have. By the laws of 1858, chapter 105, page 207, 
it is provided that the deed shall have the same effect 
as the county treasurer’s deed, under sales made by 





him, as provided intheCode. By Code is here meant, 
of course, the Code of 1851. What then was the effect 
of the treasurer’s deed under the Code of 1851? Sec- 
tion 508 provides that the purchaser will be entitled to 
a deed for the land so purchased by him, upon the pay- 
ment of the proper amount, which deed shall run in 
the name of the State of Iowa, and be signed by the 
treasurer in his official name, and will convey the title 
to the land, and shall be presumptive evidence of the 
regularity of all prior proceedings. 

The purchaser acquires the lien of the tax on the 
land, and if he subsequently pays any taxes levied on 
the same, he shall have the same lien for those, and 
may add them to the amount paid by him in the pur- 
chase. It has been held that “the purchase creates 
between the purchaser and the owner the relatien of 
mortgagee and mortgagor, and, until foreclosure, the 
right of possession remains in the owner.” Crosthwait 
v. Byington, 11 Ia. 532. Until foreclosed, the owner 
has aright to redeem. The purchaser then acquires 
no interest in the land but alien. It is true, the legal 
title passes; but it is only to support the lien; and, in 
respect to this lien, it is to be observed that it is only a 
lien for the tax for which the sale is made. The lan- 
guage of the statute is: ‘“‘The purchaser acquires the 
lien of the tax.’? The specific designation excludes 
taxes other than those for which the sale is made. If 
the owner desires to redeem, he has only to pay the 
amount bid, with interest, and not also all other taxes, 
with interest, that might be due on the property at the 
time of sale. One other question remains to be deter- 
mined. Is the purchaser’s lien paramount, or subject 
to the city’s lien for the taxes of the prior years? We 
think it is snbject. The purchaser may, by law, pay 
the other taxes and add them to his lien. The city can 
not pay the purchaser and add the amonnt thus paid 
to its lien, The purchaser, therefore, in case his lien 
is regarded as subject, can protect himself. The city, 
in case its lien is regarded as subject, can not protect 
itself. 

We are of the opinion that the district court erred 
in sustaining the demurrer of the plaintiff, Dennison, 
to the answer and cross-petition of the city, and in 
overruling the demurrer of the city to the plaintiff, 
Ford’s, amended petition, and that both cases must be 
reversed. 
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CONFLICT OF LAWS — COVENANT NOT 
RUNNING WITH THE LAND. 


BETHEL v. BETHEL. 
Supreme Court of Indiana, February Term, 1877. 


Hon. JAMES L. WORDEN, Chief Justice. 
** HORACE P. BIDDLE, 
‘“* GEORGE V. HOwK, 
“* SAMUEL E. PERKINS, 
“ "WILLIAM E. NIBLACK, 


Associate Justices. 


1. A COVENANT OF SEIZIN does not run with the land. 

2. LAND SITUATED IN ANOTHER STATE—COVENANT NOT 
RUNNING WITH THE LAND—LAW GOVERNING.—A deed, 
made between citizens of Indiana, of land situated in Mis- 
souri contained no covenant of seizin except the words 
“grant, bargain, sell and convey,’ which, by the laws of 
Missouri, implied a covenant of seizin, but by the laws of 
Indiana did not; held, that such a covenant being a per- 
sonal one was governed by the laws of Indiana. 


APPEAL from Warren Circuit Court. 

WORDEN, C. J., delivered the opinion of the court: 

Action by the appellee against the appellant. The 
complaint contained two paragraphs. The first went 
out on demurrer. A demurrer, for want of sufficient 
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facts, was filed also to the second, but was overruled 
and exception taken. Such further proceedings were 
had as that final judgment was rendered for the 
plaintiff. 

Error is assigned upon the overruling of the demur- 
rer to the second paragraph of the complaint. 

The second paragraph of the complaint alleges that, 
on the 13th of May, 1869, by a deed of conveyance be- 
tween the appellant and his wife and the appellee, all 
of whom were, and had been, citizens of Warrick 
County, Indiana, for more than thirty years, the appel- 
lant granted, bargained and sold to the appellee certain 
lands in Missouri, described by sections, etc,, in con- 
sideration of $4,800. The deed is copied into the par- 
agraph, and contains the words, “‘ grant, bargain, sell 
and convey,” and purports to be upon a consideration 
of $4,800. 

The paragraph then avers that, by the laws of the 
State of Missouri at said date, the defendant, by said 
deed of conveyance, covenanted to and with the plaint- 
iff that he was seized of an indefeasible estate of inher- 
itance in fee simple, and that said defendant, by force 
of said laws, might be sued upon the same in the same 
manner as if said covenant had been inserted in the 
deed. 

The paragraph here sets out a section of the Mis- 
souri statutes, which corresponds with these allega- 
tions, and proceeds to allege further, that at said date 
the defendant was not seized of an indefeasible estate 
of inheritance in fee simple to said real estate, but, on 
the contrary, that he had not, nor has he yet, any title 
whatever to any part of said lands. That defendant 
was never, at any time, in possession of said lands, nor 
were they ever in the possession of the plaintiff; and 
that, while the plaintiff was ignorant of said want of 
title, he paid a large amount of taxes on said lands, 
to wit, some eighteen months after said conveyance. 

The deed, as set forth, contains no covenants what- 
ever, either express or implied. There is no general 
warranty as provided for by our statute. The words 
“grant, bargain, sell and convey,” do not imply any 
covenants in a conveyance in fee, though the words 
“grant” or ** demise’? may imply a covenant of title in 
a lease for years. This proposition was decided, after 
an exhaustive examination of the authorities, in the 
case of Frost v. Raymond, 2 Caines R. 188. So that, if 
the deed is to be regarded as containing the covenant 
of seizin, or, indeed, any other covenant, it must be 
by virtue of the law of Missouri set out in the plead- 
ing. Hence the question arises, whether a deed exe- 
cuted in Indiana, between her citizens, for land in 
another state, but containing no covenants whatever 
by the law of Indiana, shall be construed as contain- 
ing, by implication, such covenants as would, by the 
law of the state where the land lies, be regarded as 
contained in the deed. 

This is an interesting and a somewhat novel ques- 
tion. We have been furnished with able briefs by 
counsel for the respective parties, who have cited the 
general authorities upon the point, but yet no case has 
been found entirely in point. 

There can be no doubt that the law of Missouri alone 
can be looked to, in order to determine whether the 
deed in question was sufficient to pass the title. In the 
sale and conveyance of real estate, so far as regards 
the capacity of the parties to eonvey and hold re- 
spectively, the formalities necessary to a valid transfer, 
the dominion and enjoyment of the same by the vendee, 
and the right of succession thereto, and all other inci- 
dents to the acquisition of the land, the lex rei sitae 
governs. But it does not, therefore, necessarily follow 
that the lex rei sitae so far governs conveyances made 
elsewhere, as to change their character as mere con- 
veyances, and invest them with the character of per- 





sonal covenants not necessary to the transmission of 
the property. 

We are referred by the counsel for the appellee to 
the case of McGoon v. Scales, 9 Wall. 23, in which Mr. 
Justice Miller said: “ It is a principle too firmly estab- 
lished to admit of dispute at this day, that to the law 
of the state in which the land is situated we look for 
the rules which govern its descent, alienation and 
transfer, and for the effect and construction of convey- 
ances.”’ This was said, however, in reference to the 
question whether the title did actually pass by a cer- 
tain deed. The question was, whether “ the effect and 
construction” of the conveyance were such as to pass 
the title. 

As we desire to decide nothing but the exact ques- 
tion presented here, and, as the distinction between 
covenants running with the land, and those not run- 
ning with the land, may perhaps be supposed to enter 
into the question, we proceed to consider the eharacter 
of the covenant alleged to have been broken. The 
supposed covenant, of which a breach is alleged, is the 
covenant of seizin. And it is alleged that the land 
was never in the possession of the defendant or the 
plaintiff. There are some cases holding that the cov- 
enant of seizin runs with the land, where the grantor 
was in possession, and delivered possession to the 
grantee. But all the cases, so far as we are advised, 
hold that where the grantor is not in possession, and 
does not deliver possession to his grantee, the covenant 
of seizin, if the grantor had no title, is at once broken 
and does not run with the land. In the case of Gutz- 
willer v. Lackman, 23 Mo. 168, 179, it was held that, “if 
there be a total defect of title, defeasible and indefeasi- 
ble, and the possession have not gone along with the 
deed, the covenant is broken as soon as it is entered 
into, and can not pass to an assignee upon any subse- 
quent transfer of the supposed right of the original 
grantee. In such case the breach is final and com- 
plete; the covenant is broken immediately, once for 
all, and the party recovers all the damages that can 
ever result from it. If, however, the possession pass, 
though without right,—if an estate in fact, though not 
in law, be transferred by the deed, and the grantee 
have the enjoyment of the property, according to the 
terms of the sale, the covenant runs with the land, and 
passes from party to party, until the paramount title 
results in some damage to the actual possessor, and 
then the right of action vests in the party on whom the 
loss falls.”’ 

The supposed covenant in this case, then, was one 
that did not run with the land; it was purely personal, 
and broken as soon as entered into; it was not so con- 
nected with the land that any subsequent grantee 
thereof could take advantage of it. The question is 
therefore narrowed down to this: Can a deed executed 
in Indiana, between citizens thereof, containing no 
covenants whatever according to the law of Indiana, 
be held by virtue of the law of Missouri, where the 
land lies, to contain a covenant not running with the 
land, but broken as soon as entered into? We think 
this question must be answered in the negative. A 
covenant of seizin not running with the land is purely 
a personal covenant, broken as soon as made, and has 
nothing whatever to do with the transmission of the 
title to the land. As a general rule, the lex loci, con- 
tractus determines the construction and effect of con- 
tracts. And we think that where a deed is made as 
above stated, the question whether it contains such a 
covenant is to be determined by the law of the place 
where it is made. 


The case does not fall within another rule of law 
well established, viz., that, where a contract is to be 
performed in a place different from that in which it is 
made, the law of the place of performance is to govern 
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the contract. Here the contract was completely exe- 
cuted, and was not executory. By the terms of the 
deed there was nothing further to be done by the 
grantor, either in Missouri or elsewhere. There were 
no stipulations that bound him to the performance of 
any future act. Whatever title did or could pass by 
the deed, passed immediately upon its execution and 
delivery, and there was nothing further to be done by 
the grantor. 5 

As the deed was executed in Indiana, and as the 
parties resided therein, it would seem that they ac- 
cepted the law of Indiana as the exponent of the rights 
conferred and obligations imposed thereby, beyond the 
mere passing of the title. The case of Thurston v. 
Rosenfield, 42 Mo. 474, is closely analogous in principle. 
Rosenfield failed in business in New York, and in that 
state made an assignment of his effects, including cer- 
tain real estate in Missouri, in which assignment cer- 
tain creditors were preferred. The assignment was 
regularly executed and acknowledged, so as to pass 
the title to the land in Missouri; but according to the 
laws of Missouri it was void, on account of the prefer- 
ence given to some of the creditors. But it was held, 
as the parties were residents of New York and New 
Jersey, and as the assignment was valid by the law of 
New York, where it was executed; and as the policy 
of the Missouri law was to deny preferences in that 
state, that the assignment was governed by the law of 
New York; and it was upheld accordingly. See Whar- 
ton’s Conflict of Laws, § 276. 

The law of Missouri can not extend beyond her ter- 
ritorial limits so as to make an instrument containing 
no covenants, executed in another state between cit- 
izens thereof, contain such a covenant as that alleged 
here to have been broken. 

The case of Louthain v. Carver, 38 Ind. 530, was an 
action upon the covenants contained in a deed for the 
conveyance of land situated in the state of Illinois. 
The question does not seem to have been made, 
whether the covenants were governed by the law of 
Iiknois, or otherwise. But the case was decided upon 
the theory that the law of Indiana was applicable to it. 
The case is, of course, less authoritative upon the 
point, than if the question had been made. 

We fre of opinion that the second paragraph of the 
complaint failed to state facts sufficient to constitute a 
cause of action, and that the demurrer thereto should 
have been sustained. 

The judgment below is reversed, with costs, and the 
cause remanded for further proceedings in accordance 
with this opinion. 


—— 
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RAILROAD NEGLIGENCE — INJURIES TO 
EMPLOYEES—SCHULTZ v. PACIFIC RAIL- 
ROAD, OVERRULED. 


PROCTOR v. HANNIBAL & ST. JOE R. R. CO. 





Supreme Court of Missouri, October Term, 1876. 


Hon. T. A. SHERWOOD, Chief Justice. 
“  W. B. NaPTon, 
* “WARWICK HoUGH, 
* E. H. Norton, 
« JOHN W. HENRY, 


Associate Justiees. 
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A statute of Missouri giving a right of action against a 
railroad company, “ whenever any person shall die from 
an injury resulting from or occasioned by the negligence, 
unskillfulness or criminal intent of any officer, agent, ser- 
vant or employee, whilst running, conducting or managing 
any locomotive, car, or train of cars,” (1 Wag. Stat. p. 517, 
§ 1), does not give a right of action in case of death hap- 
pening through the negligence of a fellow-servant, the 
master not having been at fault in selecting or retaining 
in his employment an unskillful, negligent, or otherwise 





improper servant. It was not the intention of the above 
statute to alter the common-law rule as to the liability of 
a master for an injury happening to one servant through 
the negligence of a fellow-servant engaged in the same 
employment, nor to give an action for an injury resulting 
in death, where there would have been no cause of action, 
had death not resulted. Schultz vy. Pacific Railroad, 36 Mo. 
13, overruled. Henry, J., dissenting. 


Action.brought under the following section of the 
Missouri “* Damage Act” (1 Wag. Stat. p. 519): 

SEc. 2. Whenever any person shall die from aninjury, 
resulting from or occasioned by the negligence, unskill- 
fulness or criminal intent of any officer, agent, servant 
or employee, whilst running, conducting or managing 
any locomotive, car or train of cars; or of any master, 
pilot, engineer, agent or employee, whilst running, 
conducting, or managing any steamboat or any of the 
machinery thereof; or of any driver of any stage, coach 
or other public conveyance, whilst in charge of the 
same as a driver; and when any passenger shall die 
from any injury resulting from or occasioned by any de- 
fect or insufficiency in any railroad or any part thereof; 
orin any locomotive or car, or in any steamboat or the 
machiney thereof, or in any stage-coach or other public 
conveyance ;—the corporation, individual or individ- 
uals, in whose employ any such officer, agent, servant, 
employee, master, pilot, engineer or driver, shall be at 
the time such injury is committed, or who owns any 
such railroad, locomotive, car, stage, coach or other 
public conveyance at the time any injury is received, 
resulting from or occasioned by any defect or insuffi- 
ciency above declared, shall forfeit and pay for every 
person or passenger so dying, the sum of five thousand 
dollars, which may be sued for and recovered: First, 
by the husband or wife of the deceased; or, second, if 
there be no husband or wife, or he or she fails to sue 
within six months after such death, then by the minor 
child or children of the deceased; or, third, if such de- 
ceased bea minor and unmarried, then by the father 
and mother, who may join in the suit, and each shall 
have an equal interest in the judgment, or if either of 
them be dead, then by the survivor. In suit instituted 
under this section, it shall be competent for the defend- 
ant for his defense to show, that the defect or insuffi- 
ciency named in this seetion was not of a negligent de- 
fect or insufficiency. 

The other sections of the act commented upon, in the 
opinion of the court, are as follows: 

Sec. 3. Whenever the death of a person shall be 
caused by a wrongful act, neglect, or default of another, 
and the act, neglect or default is such as would (if 
death had not ensued), entitled the party injured to 
maintain an action and recover damages in respect 
thereof, then, and in every such case, the person who, 
or the corporation which would have been liable if 
death had not ensued, shall be liable to an action for 
damages, notwithstanding the death of the person 
injured. 

Src. 4. All damages accruing under the last preced- 
ing section, shall be sued for and recovered by the same 
parties and in the same manner as provided in the 
second section of this chapter; and in every such action, 
the jury may give such damages as they may deem fair 
and just, not exceeding five thousand dollars, with ref- 
erence tothe necessary injury resulting from such 
death, to the surviving parties who may be entitled to 
sue, and also having regard to the mitigating or aggra- 
vating circumstances attending such wrongful act, 
neglect or default. 

NORTON, J., delivered the opinion of the court: 

This is an action instituted by plaintiff, as the wife of 
Joseph Proctor, for the recovery of five thousand dol- 
lars damages, under the provisions of section two, 
Wag. Stat. 519. 
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The petition alleges that Joseph Proctor, who was 
the husband of plaintiff, was, on the 19th of March, 
1873, in the employ of the defendant, as engineer, hav- 
ing the charge of an engine going west on defendant’s 
road, propelling a train of cars. That on said day a 
locomotive engine with a train of cars thereto attached, 
bound east, belonging to defendant and operated 
on the said road by the agents and servants of the de- 
fendant, and under its management, was by said agents 
and servants of defendant, so carelessly, negligently 
and unskillfully run, that said eastern bound train, 
without any fault of said Proctor, ran into and threw 
foom the track, the locomotive in charge of said Proc- 
tor, killing him instantly,for which plaintiff, as the 
widow of said Proctor, asks judgment for $5000 damages 
under said section two. There was atrial and judg- 
ment for plaintiff, according to the prayer of the peti- 
tion, from which defendant appeals. 

On the trial defendant objected to the introduction of 
any evidence. 1. Because there is no cause of action 
stated in the petition. 2. Because the plaintiff seeks to 
recover in this a sum on account of the death of her 
husband, Joseph Proctor, who was an employee 
of defendant at the time of his death, which was 
occasioned by the negligence or carelessness of co- 
employees of defendant. 3. Because the plaintiff, as 
the widow of an employee of defendant, is not entitled 
to recover on account of the death of said employee, 
occasioned by the negligence or carelessness of co-em- 
ployees of defendant. 4. Because there is no allega- 
tion in said petition that the employees of defendant, 
through whose negligence or carelessness said Joseph 
Proctor is alleged to have been killed, were not sober, 
careful, skillful men, nor that the defendant did not 
exercise due and proper care inthe selection of said 
employees. These objections were overruled, to which 
action of the court the defendant excepted. 

The point presented for our determination involves 
the construction of section 2, the “‘ Damage Act,” [1 
Wag. Stat. p. 519.] Especially as to whether under 
the words “‘ any person ” in said section, a fellow-serv- 
ant, whose death is occasioned by the negligence of a 
fellow-servant, without fault of the master, is, or was 
intended to be, included in those terms. The deter- 
mination of this point wlll be decisive of this case. 

Before proceeding to its consideration it may be per- 
tinently observed, that it is well-established law, both 
in England and this country, that a oommon master or 
employer, can not be held liable for injuries received 
by a servant or employee, in consequence of the negli- 
gence or unskillfulness of a fellow-servant, or co-em- 
ployee, unless in the employment of such negligent 
and unskillful servant he has failed to exercise due 
care and diligence, or has retained him in his service 
after notification or knowledge of his incompetency. 
This rule rests, for its support, on the reasoning which 
commends itself to the judgment of all, and has been 
dictated by the highest motives of public policy, and 
has been so universally sanctioned by the highest au- 
thority, that a departure from it can not be allowed, 
unless it is made by a plain legislative warrant. Chief 
Justice Shaw, in the case of Farwell v. Boston and 
Worcester R. R. Co., 4 Mete. 49, says: “‘When several 
persons are employed in the conduct of one commis- 
sion, enterprise, or undertaking, and the safety of each 
depends much on the skill with which each shail per- 
form his appropriate duty, each, as the observer of the 
conduct of the others, can give notice of any miscon- 
duct, incapacity or neglect of duty, and leave the serv- 
ice, if the common carrier will not take such agents 
as the safety of the whole party may require. By these 
means the safety of each will be much more effectually 
secured than can be done by a resort to the common 
employer for indemnity, in case of loss by the negli- 





gence of the other.” The liability which the rule im- 
poses on the master, if he fails to use due care in the 
employment of competent servants, or his failure to 
discharge incompetent servants after knowledge of 
their incompetency has been brought home to him, 
tends to secure the employment of those only who are 
skilled and competent to perform all the duties grow- 
ing out of the common employment. The freedom of 
the master under the rule for liability for injuries 
received by one servant, because of the negligence of 
a fellow-servant, tends to keep to the service of the 
master only those who are diligent, faithful and skill- 
ful, in the performance of every duty to be performed 
in the common employment. By its operation, the 
interests of both the employer and employee are pro- 
moted. It has not only this scope, but if the common 
undertaking consists in the operation of a railroad, the 
safety of the traveling public is most likely to be 
secured by it. A principle of the law thus salutary in 
its effects upon all who come within the operation of 
it, should net be relaxed or departed from, unless by 
clear and express legislative direction. 

The construction contended for, of the second sec- 
tion of Wagner’s Statutes, 519, commonly known as 
the Damage Act, involves a relaxation of this rule, and 
would be a departure from the reasoning which sus- 
tains and upholds it. If, as is conceded in this case, 
the deceased, if he had lived and not died from 
the injury, would have had no right of action against 
the defendant, the giving of the right of action to his 
wife, where none existed before, is to that extent an 
infringement of the reason of the rule. 

Giving to the words ‘‘any person,” as used in the 
second section, a literal import, and not considering 
them in connection with the evident purpose of the 
legislature, nor reading the section in which they 
occur in connection with sections three and four, 
is alone maintainable. This method, however, of con- 
struing a statute is not to be adopted. When particular 
words or particular clauses of a statute are of doubtful 
import, they should be considered in connection with 
the entire statute; and in such cases where such words 
or clauses literally construed would produce a conflict 
in the act, or lead to absurd conclusions, they may be 
restricted or enlarged in their operation so as t@ cause 
each part of it to harmonize with every other part. It 
is conceded by all that the third section of the act was 
only designed to transmit a right of action which, but 
for the section, would have ceased to exist, or would 
have died with the person. In other words, that under 
section three, whenever a person dies from such wrong- 
ful act of another as wonld have entitled the party to 
sue, had he lived, such cause of action may be main- 
tained by certain representatives of the deceased, not- 
withstanding the death of the party receiving the 
injury. It creates no new cause of action, but simply 
continues or transmits the right to sue, which the party 
whose death is occasioned would have had, had he lived. 
It is not only a right transmitted, but it is restricted 
by limitation as to the persons who are to enjoy the 
right, the time within which it is to be enjoyed, and the 
amount of damages to be recovered. Section 4 pro- 
vides that all damages accruing under section 3 shall 
be recovered by the same parties and in the same 
manner as is prescribed in section 2, and in every such 
action the jury may give damages not excecding $5,000. 
This section, with section 2, designates the parties to 
whom this right is transmitted, and also the time 
within which it is to be exercised. 

It is not to be pretended that section 3 transmits a 
right of action where a fellow servant comes to his 
death by negligence of a fellow servant, where it is not 
shown that the master acted without due care in the 
employment of such fellow servant, or retained him, 
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after he had been informed of his incompetency. Nor 
is it contended, that under section 2, or any other sec- 
tion of the act, the Legislature has changed the 
common-law rule as to the liability of the master to 
the servant himself, for an injury occasioned by the 
wrongful or negligent act of his fellow servant. 

The position, as assumed, is that under section 2, if 
a servant shall die from an injury resulting from or 
occasioned by the negligence of any officer, agent or 
servant, whilst running, conducting or managing any 
locomotive, car, or train of cars, his representatives 
may sue and recover $5,000 of the master, although 
such servant, had he survived the injury, no matter 
how serious, could not have maintained any action at 
all against the master. 

This conclusion is reached from the language used 
in the act—where any person shall die, ete. It is true 
that these words in their literal signification are com- 
prehensive enough to include a servant or employee; 
and to these terms their plain and natural import 
should be given, unless absurd consequences and in- 
consistencies in the act are brought to light by such 
meaning. 

Adopting the construction insisted upon by plaintiff, 
and a servant, while operating a locomotive or train of 
ears, although he may be maimed, mangled and dis- 
figured, and may suffer for an indefinite period of time 
the tortures of the damned, can have no action against 
the master or employer; yet if he die, his representa- 
tive may recover of the employer $5,000. Under the 
view of plaintiff, the right to sue is not a transmitted 
right, but an original right, arising or appearing for 
the first time at the instant of the death of him or her, 
through whom the right is derived. The very face of 
the second section is at war with any other than that 
the right to sue was intended to be a transmitted right, 
and not an original right. This is shown by the char- 
acter of the parties authorized to sue. They must be, 
first, either the husband or wife of the deceased; sec- 
ond, if there be no husband or wife, or he or she fails 
to sue in six months after the death, then the minor 
child or children of the deceased; or, third, if such 
deceased be a minor and unmarried, then the father 
and mother, or if either be dead, then the survivor. 

It manifestly appears from these provisions,—for they 
apply both to theinjuries alluded to in section 3, as well 
as to those in section 2,—that it must have been in the 
mind of the Legislature only to confer upon the above 
classes of persons, the right to sue in cases where the 
husband, wife or child could have sued, had not death 
been the result of the injury. 

If the suit is instituted by the husband for the death 
of the wife, he would be required to allege and prove 
the fact that, at the time the injury was received 
occasioning the death, he was her husband, before he 
would be entitled to recover. This would be the ini- 
tial and necessary step in the case; for he might prove 
by a thousand witnesses the death and the occasion of 
it, yet it would avail him nothing, unless the relation- 
ship of husband and wife was established. If the 
words, “‘ any person,” are to be construed as including 
servants, then the inconsistent, if not absurd, conclu- 
sion follows that, although under the common-law rule 
the master has committed no wrong against the serv- 
ant, has violated no law, and done nothing which im- 
poses upon him a legal liability to answer in damages in 
an action brought by the servant himself, yet upon his 
death, a cause of action which never before had an 
existence is at once developed and brought to light, 
and is lodged in the representatives of the deceased. 
Not only is the above conclusion involved in the con- 


_ Struction contended for by the plaintiff, but also the 


further conclusion that the party receiving the injury 
if he lives, say one year, may himself sue and recover 





for the injury inflicted upon him, damages in any 
amount which the jury trying the case may give under 
the facts of the case, and if death afterwards ensues 
from the injury, his representatives may sue under sec- 
tion two of the statute, and recover an additional sum 
of five thousand dollars, thus holding the party liable 
in two actions, to two different parties, for the same 
money. 

Inasmuch, therefore, as the literal meaning of the 
words “‘any person,” as contended for by plaintiff, is 
at war with the evident intent of the act, and devel- 
ops the incongruities and inconsistencies above refer- 
red to, we think they should be restricted in their 
literal meaning, if, by so restricting them, the various 
sections are made to harmonize in their intent, and 
reasonable, instead of unreasonable conclusions made 
to follow. 

Restricting the meaning of the words “‘ any person,”’ 
and making them apply only to such as are included in 
section three, accomplishes this result and relieves the 
whole question of all difficulty, and makes sections 2 
and 3 harmonious in intent. If the statute should be 
thus read, the representatives of such a person as is 
described in section 3, dying from an injury received 
while the railroad was being operated, either from the 
carelessness of the servants engaged in operating it, or 
in case of a passenger from an injury received be- 
cause of defective road or machinery, would be enti- 
tled to recover $5,000 in damages liquidated by the 
terms of the act;—the only difference between sections 
2and 3 being that, when the death is occasioned by 
any of the means specified in section two, the repre- 
sentative to whom the right of action is transmitted 
shall recover $5,000, no more and no less; whereas, 
under sections 3 and 4, the representative to whom the 
right of action is transmitted, may recover from one 
cent to $5,000. In the one class of transmitted right 
the law absolutely fixes the amount at $5,000. In the 
other, the amount of damages is left to discretion, to 
be fixed at any sum not exceeding $5,000, according to 
the circumstances of the case. 

In the case of Rohback vy. Pacific R. R. Co., 
the words “any person,” in a similar statute to 
the one now before the court, were restricted in 
their meaning and held to include any perons except a 
servant or employee of the road, and the same license 
is allowed in this case as was properly taken in that 
case. It was, however, said, as opposed to the view 
expressed herein, that the second clause of the second 
section creates a cause of action which did not exist 
before, in providing that in the event of the death of 
any p ger ioned by any defect or insufficiency 
in any railroad, or any part thereof, or in any locomo- 
tive or car, the corporation in whose employ any such 
officer or agent shall be at the time the injury is re- 
ceived, or who owns any such railroad, locomotive, or 
car, at the time the injury is committed, shall forfeit 
and pay the sum of five thousand dollars. 

It is said that under this clause the owner of such 
railroad, locomotive or car, may be sued as contra- 
distinguished from the corporation in whose employ 
the officer, agent or servant was at the time the injury 
was committed, which could not be done at common 
law. We think that this view is erroneous, and that 
the word “ owner,” in the section, is used in the sense 
of proprietor, operator or owner, at the time when 
the injury is received. To give it any other mean- 
ing would be equivalent to denying any remedy, 
and would render the remedy, intended to be provi- 
ded, absolutely unavailable. In order that this may 
appear, it needs but a careful reading of the section; 
and to read it carefully, 8 so as to reach the true mean- 
ing, it must be transp Tr g the section it 
will be read thus: ‘‘ Whenever any person shall die 
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from any injury resulting from or occasioned by the 
negligence, unskillfulness or criminal intent of any 
officer, agent, servant or employee, whilst running, 
conducting or managing any locomotive, car or train 
of cars, © ¢ # the corporation in whose 
employ any such officer, agent or employee shall be at 
the time such injury is committed, shall forfeit and 
pay for every such person dying, the sum of five 
thousand dollars. And when any passenger shall die 
from any injury resulting from, or occasioned by, any 
defect or insufficiency in any railroad, or any part 
thereof, or in any locomotive or car, the corporation 
who (which) owns any such railroad, locomotive or 
ear, at the time such injury is received, resulting 
from, or occasioned by any defect or deficiency above 
declared, shall forfeit and pay for every passenger so 
dying the sum of five thousand dollars.” 

The above method of reading the section is obvious- 
ly the correct method, and we can not see that it can 
be read in any other manner. Adopting this reading, 
and the owner of the defective railroad or car at the 
time the injury is inflicted, from which death ensues, 
becomes liable to pay the sum of five thousand dollars. 
The word owner in the act does not mean the absolute 
owner, in whom the absolute right of property is 
vested, but means, and was evidently so intended to 
mean by the draftsmen of the act, the owner for the 
time being, the corporation for the time being opera- 
ting, controlling and managing the defective road, loco- 
motive or car. No new right of action is created here; 
for the passenger, if he had been injured and lived, 
could have sued at common law the owner for the 
time being, or the corporation operating and control- 
ling the defective road, locomotive or car. Any other 
reading or construction of this section, so as to confine 
the right of action for the death of a passenger, occa- 
sioned by a defect in the road, or locomotive, or cars, 
against the absolute owner of such railroad, locomo- 
tive or cars, would lead to the abolishment of the rem- 
edy, and the nullification of the act, so far as the rem- 
edy is concerned. 

Let us test it by an example: A machinist in New 
York, engaged in the manufacture of locomotives and 
cars, hires or leases all the cars and locomotives to the 
Mo. P. B. R. Co., which are necessary to operate the 
road, for a period of twenty-five years, at an annual 
hiring. An injury is inflicted upon a passenger from 
a defect in one of these locomotives, while being oper- 
ated by this company, from which the passenger dies; 
if the representatives of the deceased were to sue the 
owner in New York, could he not reply and say that it 
was no fault of his which occasioned the injury; that 
the locomotive was perfect and complete when it left 
his hands and was put in the hands of the corporation, 
and that your statute has no extra-territorial vigor, 
and thus defeat a recovery? And if the corporation 
operating the locomotive, and the owner of it, at the 
time the injury was committed, were sued, would the 
corporation be allowed to answer the action by saying, 
that jhe owner of the defective machinery lived in New 
York, and thus remit plaintiff to an action against 
him? The refutation of such a proposition is found 
in the statement of it. Nor would it be any answer to 
say, that the interest of the New York owner might be 
attached and sold; for, in twenty-five years, his in- 
terest would perish in the use of it, and amount to 
nothing. 

This reading of the section also conclusively refutes 
the interpretation or meaning given by plaintiff to the 
words “any person,” in the first clause of the second 
section. 

According to plaintiff's interpretation of the words, 
the representatives of a fellow-servant, injured by the 
negligence of a fellow-servant, while engaged in run- 





ning and operating the road, without any fault of the 
master, could sue and recover against the master five 
thousand dollars; although the servant, had he lived, 


could not have sued at all for the injury, yet the repre- . 


sentative of the servant whose death was occasioned 
by defective track, or defective machinery, could not 
sue for and recover anything under the second section; 
although the servant, had he lived, could have sued 
the master, and have recovered any damage which he 
may have sustained, by reason of an injury inflicted 
upon him in consequence of defective machinery used 
in operating it. 

It seems to us to be a manifest misinterpretation of 
the second section, to construe it so as to say that the 
legislature, in the first clause, intended to give the rep- 
resentatives of a servant who would have had no cause 
of action, had he lived, a right to sue and recover five 
thousand dollars, and the second clause of the same 
action denied to the representative of a servant who 
would have had a cause of action, had he lived, the 
right to sue and recover damages under that section. 
And the fact that, in the second clause of this section, 
the legislature, by not extending the right, did deny 
the right of the representative of a servant dying from 
an injury, received from a defective road or machinery, 
to sue and recover under that section, is conclusive 
proof that they did not intend to confer such right in 
the first clause of the section, and that they did not in- 
tend to include under the terms “any person” a fel- 
low-servant, injured by the negligence of a fellow- 
servant without fault of the master. 

Adopting the views expressed by a minority of the 
court, in the case of Connor v. Chicago, Rock Island 
and Pacific Railroad Company, we think the court 
erred in refusing to instruct the jury, that on the facts 
of the case plaintiff was not entitled to recover. 

In the case of Schultz v. Pacific Railroad, 36 Mo. 13, 
a different conclusion was reached from that herein 
announced. We do not think that the rule was cor- 
rectly laid down in that case, and have arrived at the 
conclusions we have, after careful deliberation, believ- 
ing them to embody the true intent of the act, the con- 
struction of which was involved. Potter’s Dwarris on 
Stat. 195, 217; 52 Penn. 391; Phillips v. Saunders, 15 
Ga. 518; Noe v. The People, 39 Ill. 96. 

In addition to what is here said, we adopt the rea- 
soning of a minority of the court, in the case of Connor 
v. Chicago, Rock Island and Pacific R. R. Co., 59 Mo. 
185. We think that the court committed error in over- 
ruling the objections of defendant, in support of the 
petition, and that it ought not to have been received, 
for the reasons assigned by defendant, which are 
copied as a previous part of this opinion. 

Judgment reversed, in which Judges Sherwood, 
Napton and Hough concur. 

Judge Henry filed a lengthy dissenting opinion. 


——_— 





THE Scotch correspondent of a London newspaper writes 
as follows: ‘“ The extraordinary discovery has been made 
that Scotland is blessed with more judges than it has cases 
to employ their time. There is a proposal on foot for re- 
ducing the number and increasing the salaries of those 
who may be retained. At present the court of session is 
virtually an hospital for sinecure judges, gentlemen of 
great learning and sagacity, who, if all I hear be-true, 
spend most of the time they should devote to the public in 
reading the sporting columns of the Scotsman, and eating 
ham sandwiches. Be that as it may, it is quite true that 
our judges are only half employed, a circumstance which 
speaks volumes for the sagacity of the Scotch. But, if the 
government reduce the number of useless judges, why in 
the names of economy and of logic increase the amount of 
pay of those remaining, which, it is said, is now to be 
£4,000 per annumall round? This is ‘disendowment’ from 
a totally different standpoint.” 
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BOOK NOTICES. 

THE AMERICAN REPORTS. VOL. 19. With Notes and 
References. By ISAAC GRANT THOMPSON. Albany: 
John D. Parsons, Jr. 1877. 

This last volume to this excellent and acceptable 
series of Reports, (the American), is as usual enriched 
by notes—all of them valuable, and some of them elab- 
orate—of the learned and able editor, Mr. Thompson, 
and contains the decisions of general interest and per- 
manent value in 10 Bush (Ky.); 50 Cal.; 41, 42 Conn.; 
6, 7 Heiskell (Tenn.); 50,51 Ind.; 13, 14 Kansas; 114, 
117, 118 Mass.; 49, 50 Miss.; 3, 4 Neb.; 60, 61 N. Y.; 
388-42 Tex., inclusive; 47 Vt., and 37 Wis. Our opinion 
of the usefulness of this series of Reports remains un- 
changed. " 





A TREATISE ON THE LAW OF MORTGAGES OF REAL 
AND PERSONAL PROPERTY IN THE STATE OF NEW 
YORK; WITH AN APPENDIX OF FORMS. By ABNER 
C. THOMAS, Counselor at Law. New York: Baker, 
Voorhis & Go. 1877. pp. 638. 

We can cordially recommend this treatise to the pro- 
fession. The work is well done. Most questions likely 
to arise in the law of mortgages have been adjudicated 
by the courts of New York, and the result is a reason- 
ably symmetrical system, which is here very fairly 
exhibited. It would be a great mistake to suppose 
that this work will be useful to the bench and bar of 
New Yorkalone. The decisions cited are chiefly based 
upon the general doctrines that prevail in England 
and in the other states of the Union; and it would be 
difficult to find anywhere a more instructive exposition 
of these doctrines than that which they afford. The 
arrangement of the book is excellent, and the style of 
the author is unusually terse and clear. We do not, 
indeed, know why he should always say “‘ proven” for 
“proved; ” but, with the exception of this peculiarity, 


‘there is scarcely room for even verbal criticism. There 


are certainly a great many poorer books that make far 
higher pretensions. The work may well be regarded 
as one of general and somewhat durable interest for 
the profession of the whole country. The statutes 
which principally affect the law of mortgages in the 
State of New York are the registration laws; but they 
are no longer peculiar, since similar statutes exist in 
all the states. As to the law of vendor’s lien, which is 
also treated in this volume, there is a notorious diver- 
sity in the decisions of the different states. It might be 
said with truth that every state has a peculiar judicial 
code, either complete or fragmentary, on this vexed 
subject; but in the law of mortgages proper, for- 
tunately, no such discord exists. 


_— 





A TREATISE ON CRIMES AND MISDEMEANORS.—By SIR 
OLDNALL RUSSELL, KNT., late Chief Justice of Ben- 
al. Edited in England by Charles S. Greaves, Esq., 

. C. Ninth Am. from 4th London Edition. Edited by 
EORGE SHARSWOOD; in Three Volumes. Philadel- 

phia: T. &J.W. Johnson &Co. 1877. 

Whoever is familiar with the treatises on Criminal 
Law, is already aware of the solid merits of this well- 
established standard work. For comprehensiveness 
and accuracy it has, in the general literature of the 
Bar of Great Britain, no superior, and its popularity in 
this country is demonstrated by the fact that the 
present is the ninth American edition. The work is 
exclusively confined toindictable offenses, and with the 
exception of High Treason, prosecutions for which, 
even in Great Britain, are now happily quite unfre- 
quent, and with us almost unknown, it treats exhaust- 
ively of every crime and every misdemeanor which is 
made indictable by act of Parliament down to the date 
of the last London Edition. We have had the curiosity 





to see whether the criminal law of Great Britain, within 
the past quarter of a century, had felt the effect of that 
change (which, originating in a desire for reform, has 
in our judgment generally effected its purpose), to 
which within that period the great body of the common 
law and equity systems of that country has been sub- 
jected. By comparing this edition of Russell with the 
preceding one, we perceive the almost numberless 
changes and additions, which have been made in the 
body of the criminal enactments of Parliament. These 
have made it necessary for the English editor (whose 
learning and abilities in this department of the law are 
so well known, as to lead those who had in charge the 
completion of the new Code of the Criminal Law for 
the State of New York to obtain his assistance) to re- 
vise and recast the whole work, noting what statutes 
have been repealed, what have been changed, and what 
have been substituted or added. In preparing the 
work, both the author and the editor have pursued the 
plan of giving a correct statement of the statute, its ex- 
act language, and the cases which have been decided 
under it, accompanied with a reference to repealed 
statutes, and giving the decisions under those so far as 
they have a bearing upon the existing statute, or where 
they turn on general principles or illustrate the can- 
ons of construction. 

We have no hesitation in declaring our sense of the 
great value of this edition, which omits nothing in the 
English edition, and under the editorship of Judge 
Sharswood contains a reference to the leading cases of 
this country. It displays, with fulness and precision, 
the exact state of the criminal law of Great Britain, 
which is the foundation of American criminal legisla- 
tion and American adjudication. Many of the acts of 
Parliament are re-enacted by the States of America, 
and the principles of judicial construction, laid down 
and established by the learned and able judges in that 
country, have equal application with us. To reduce 
expense of publication, American publishers some- 
times insist upon abridging English works by omitting 
statutes and discussions which are stated to be inappli- 
cable here. We abominate abridgments, and will never 
buy, or recommend others to buy them, when it is 
possible to procure the complete work. The exceptions, 
to this rule are very rare and should bé made, if at all, 
by editors of great learning and experience on their 
own judgment, and not to suit the notions of pub- 
lishers. For the profession at large we thank the 
Messrs. Johnson for giving us this excellent work “‘ en- 
tire and unmutilated.”” The two advance volumes we 
have received will be followed by the third and last 
within a few weeks. D. 





A TREATISE ON THE LAW OF FIXTURES. Embrac- 
ing the Leading Decisions upon the Subject, both 
American and English, bringing the law down to 
the present time. By Ransom H. TYLER, author of 
** American Ecclesiastical Law,” *“* Commentaries on 
the Law of Infancy and Coverture,” etc., etc., etc. 
Albany, N. Y.: William Gould & Son. 1877. 

Elwes v. Mawe, the leading case on the law of fixt- 
ures, was decided by Lord Ellenborough, in the Court 
of King’s Bench, on the 12th day of November, 1802, 
just after his elevation to that place, where he was to 
devote all his ability to the vain attempt to muzzle the 
press; a long effort, which finally broke down in the 
acquittal of William Hone, which so discomfited his 
lordship that it was thought to have hastened his death. 
The amount involved in Elwes v. Mawe was sixty 
pounds; but the principles involved were of lasting 
importance, though the magnitude of their importance 
was at that time, doubtless, but dimly perceived. 

Few cases have been more celebrated. After having 
received the most careful attention from many com- 
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mentators, after infinite citation in volumes that are 
usually regarded as being rather prosy, poetry has 
recently encased it in amber, and commended it anew 
to the consideration of posterity. About the time that 
our writers of centennial odes had fairly convinced all 
men that the poetic muse had distinguished our 
American era by wholly retiring from the world, a 
“* mighty orb of song ”’ arose in England, and reflected 
its brilliant light in the columns of the Pall Mall Ga- 
zette. Such was the demand for the “ Leading Cases 
Done into English,” that they were soon reproduced in 
book form, and were thus introduced to a wider circle 
of readers. Old men read the work with delight; 
young men scuffled for it at the book stalls, and young 
ladies shed gusty tears when they learned that the last 
copy had been borrowed from the circulating library. 
Perhaps no literary event of similar magnitude has oc- 
curred, since Mr. Tupper’s ‘ Proverbial Philosophy ” 
ran through thirty-two editions in the United States, 
before any one found out that there was nothing 
in it. 

As to the relative merits of the different poems that 
make up the “‘ Leading Cases Done into English,” there 
has not been an entire unanimity of opinion. Several 
of the most acute of living critics have declined to in- 
dicate any choice, where everything was so undeniably 
excellent. But the majority of suffrages have been ap- 
parently cast in favor of the poem which embodies the 
legal doctrines announced in the case of Elwes v. 
Mawe; and probably with good reason. Not the 
“* Minstrel’s Curse,” nor the “ Curse of Kehama,” nor 
anything in the whole range of the literature of male- 
diction, so abounding in extent, and so rich in gems, 
can equal in sublimity the fine closing lines, which 
have given a new meaning to the fearful burden of 
human imprecation; though it may be doubted 
whether the poet has the moral right to harrow the 
feelings of his readers by such direful threats as that 
here breathed out: 


“‘ Stay now and rest, O Muse! some breathing space from 
thine headlong 
Flight, and abate thy storms, whose harmony thunder- 
laden, 
, Harmony called by profane ones a vile accentual jingle, 
Leaves all Greeks outsung, outstorms all thunder of 


Homer. 

This we have shown them, O Muse! But if they presume 
to deny it, 

Say these hexameters jingle, or fail in the notes of the 
grand style, 

Deadly and swift thy revenge on such carping and cavil- 
ling creatures, 

Grievous and grim their 'reward at thine hand, and the 
sword of thy vengeance. 

All the reports at large we will take and versify like- 
wise.” 


It is three-quarters of a century since 
“*_. Elwes, the shrewd, maintained his cause and his 

verdict, 

Had great worship of all men there, and went homeward 

rejoicing, 

Bearing the postea, goodly engrossed, the prize of the 

battle ;” 

and doubtless, if the parties to that memorable fray 
could come back now, they would be not a little sur- 
prised to see the length of their afternoon shadows, and 
to observe in what an odd way they have attained to 
immertality, both in prose and verse. The halo around 
their names grows continually wider, though it can 
hardly be said that its light increases in clearness. 

It takes our present author a whole chapter, much 
longer than the opinion of Lord Ellenborough, to tell 
us the meaning of the word “ fixture,” and at the end 
of it we are by no means clear on that point. It seems 
that there has been, in all writings on this subject, a 





deal of what Mr. Roberts, in his sweet and child-like 
simplicity, was wont to call “ amphibology of diction 
and delitescence of meaning.”? Our author furnishes 
various definitions tentatively offered by many text- 
writers, and then proceeds to harry the Reports in 
search of similar booty. It would seem that judges 
had retired to the cave of Trophonius, had supped full 
of dictionaries, and had grappled with the word with 
all the energy of despair; and yet they have not met 
with a perfect success. After recounting these melan- 
choly failures, our author turns to the lexicographers, 
the “harmless drudges ” of Sam. Johnson; but they, 
being out of their element, blunder signally. -Ponder- 
ing all these hair-splitting attempts at definition, one 
comes somehow to feel an affectionate respect for the 
memory of that individual, of whom hardly any one of 
the present generation knows anything more than that 
it was confidently asserted of him, during his early 
youth, that 

“A primrose by the river’s brim 

A yellow primrose was to him, 

And it was nothing more.” 

If any one will carefully read over this chapter of 
definitions three or four times, he will hardly ever 
afterward have the slightest idea of what a fixture is. 
By repeating a word over and over again in our minds, 
it comes to have no meaning at al; the symbol being 
worn out by too much handling. It is useless to com- 
pare all the definitions given of this word. Doubtless, 
there has been much wild shooting, that would be 
shamed by the archery of William Tell. The human 
intellect has its limits; and it is possible that the man 
has not yet been born who could give a perfectly satis- 
factory explanation of the meaning of the word “ fixt- 
ure.”” When Boswell asked the same Sam. Johnson, 
above referred to, whether it was better for one to 
sleep with a night-cap or not, the great philosopher 
answered, skeptically: ‘Sir; it will probably never 


be known whether it is better to sleep with a night-cap — 


or not.” A metaphysician of the seventeenth cent- 
ury, famous enough then, but who has long since 
passed under the waters of general oblivion, ventured 
to assert that it is possible for a man to believe that 
there is somewhere such a thing as a Blictri, for ex- 
ample, though neither he nor any one else has the 
slightest conception of what itis. Since his time, very 
many volumes have been written on that question, 
though no definite conclusion has ever been reached. 
If, however, we accept the affirmative of the proposi- 
tion thus made, we may console ourselves with the re- 
flection that there are such things as fixtures, though 
with them to converse can seldom be our lot, and 
though we may be as ignorant on the subject, in its 
most occult phases, as were “ Elwes, the Shrewd,” or 
**Mawe, the Thrifty, defendant,” when they first en- 
gaged in that controversy, which has so effectually per- 
petuated their memories. 

Having disposed of the definition, the author proceeds 
in fifty-four additional chapters, to explain the law 
of fixtures. The law is confessedly in a muddle, and 
our author has evidently bestowed a praiseworthy 
amount of labor on the subject, and in endeavoring 
to bring order out of confusion; and his book will, 
doubtless, prove useful to any one having to do with 
this branch of the law. , 

The author does not pretend to cite all the cases. 
Among the later cases that are omitted, we may men- 
tion Meigs’ Appeal, 62 Penn. 28, (1869); Stockwell v. 
Campbell, 39 Conn. 362, (1872); Wagner v. Cleveland 
R. R. Co., 22 Ohio, 563, (1874); Richardson v. Borden, 
42 Miss. 71, (1868); Madigan v. McCarthy, 108 Mass. 
576, (1871); Meux v. Jacobs, 7 H. L. C. 481, (1875). 

We incline to think that, in a work on a subordinate 
title of the law, like that of fixtures, it would have 
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been well, as it would have been easy, to cite all the 
cases; but we make no serious complaint on this score, 
as there is a considerable difference of opinion on the 
point, as to the proper extent of citation in text- 
books. 

A more unquestionable ground of complaint exists 
in the prolixity in which the author indulges. As the 
lovers in the orthodox English novel are inevitably 
doomed to traverse the traditional three volumes be- 
fore they are dismissed to substantial happiness, so 
there has come to be a book-maker’s or book-seller’s 
edict, requiring that every law book shall contain at 
least 750 pages. Originally it was probably the rule, that 
no law book should contain more than that number of 
pages; but now it is reversed. It must have demanded 
a good deal of experience in the art of book-making, to 
enable the author to close his treatise exactly on the 
750th page, as he has done in this instance. The mat- 
ter might be easily compressed into a much smaller 
compass; indeed, it must have been difficult to have 
expanded it into its present amplitude. 
thousand cases are cited; yet this work contains as 


same space as the recent work of Freeman on Execu- 


Only about a | 


chester, 8 Hun, 40. See Steinle v. Bell, 12 Abb. (N. 8.) 
171, where it was held that a week is a definite period 
of time, commencing on Sunday and ending on Satur- 
day; and that, under the rule requiring a service by 
publication to be made by publishing the notice “ for 
not less than once a week for six weeks,” the notice 
need not be published on the same day in each week, 
but may be published on any day in each week, and 
that it was not necessary that an interval of seven days 
should elapse between each successive publication. 
Yours, truly, L. G. H. 
ALBANY, N. Y. 
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RECENT LEGISLATION. 


AN AcT to amend Section thirty-two, Article eight, 
Chapter forty-two, of Wagner’s Missouri Statutes, 
the same being Section thirty-two, Chapter two 
hundred and six, of the General Statutes of 1865. 


Be it enacted by the General Assembly of the State 


| of Missouri, as follows: 
much printed space as Benjamin on Sales; one-third | 
as much as Washburn on Real Property, and about the | 


tions, in which nearly seven thousand cases are cited | 
and fairly classified. We can not but think, that ifthe | 
work had been condensed into a hundred and fifty 


pages, it would have been greatly more useful, as it 


would have been cheaper. The method of making big | 


books out of limited materials is here painfully appar- 
ent. Long citations from the reports are eked out 
with extracts from editorial articles taken from the 
law journals. Everything is suggestive of the book 
trade, the paste-pot and the scissors. It is sincerely 
to be hoped that we shall not have a new edition, 


“greatly enlarged.” A new edition, greatly reduced | 


and condensed,would be entirely appropriate. 
U. M. R. 








CORRESPONDENCE. 


To the Editor of the Central Law Journal: 

In an interesting article on “‘ Notice by Publication,” 
contained in your issue of the 9th instant, in referring 
to the statute of this state (2 R. St. 368, § 34), which 
provides that “‘ the time and place of holding any sale 
of real estate, pursuant to any execution, shall be pub- 
licly advertised previously for six months succes- 
sively,” and requires that notices thereof shall be 
posted as therein directed, and that “‘a copy of such 
notice shall be printed once in each week in a news- 
paper of such county, if there be one,”’ it is stated that 
it was decided in Olcott v. Robinson, 20 Barb. 148, that 
it was necessary that the first publication should be 
made six weeks previous to the day of the sale, and 
that it was not sufficient that the notice received six 
separate insertions, one in each week for six weeks, 
where it was first published only thirty-nine days pre- 
vious to the sale. It doubtless escaped the attention 
of the writer of that article, that this case was reversed 
in the court of appeals, 21 N. Y. 150, where it was held 
that it was sufficient, if the notice was published in six 
successive numbers of a weekly newspaper, although 
the first publication was made less than six weeks 
prior to the day of sale. This decision is opposed to 
an anonymous case in 1 Wend. 90, but is in harmony 
with Sheldon v. Wright, 5 N. Y. 497, et seg.; 8. C. below, 
7 Barb. 39. 

The case of Oleott v. Robinson has been followed in 
many other cases, and the principle therein laid down 
is now well established in this state. Wood v. More- 
house, 45 N. Y. 368, et seg.; S. C. below. 1 Lans. 415 
Wood v. Terry, 4 Lans. 80; Merritt v. Village of Port- 


| 





Src. 1. That section thirty-two, article eight, chapter 
forty-two of Wagner’s Missouri Statutes, the same be- 
ing section thirty-two, chapter two hundred and 
six of the General Statutes of 1865, be amended so 
as to read as follows: Section 32. Every person who 
shall either labor himself, or compel or permit his ap- 
prentice, or servant, or any other person under his 
charge or control, to labor or perform any work, other 
than the household offices of daily necessity, or other 
works of necessity or charity, or who shall be guilty of 
hunting game or shooting, on the first day of the week, 
commonly called Sunday, shag] be deemed guilty of a 
misdemeanor, and fined not exceeding fifty dollars. 

Approved March 16th, 1877. 





AN ACT to eg for the custody of minor children, 
in proceedings in habeas corpus, between the parent 
of such minor and any person not the parent. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

Src. 1. In all cases where a writ of habeas corpus 
shail issue, on the application of the father or mother 
of a minor, for the purpose of obtaining the custody of 
his or her minor child, directed to any person or per- 
sons other than the father or mother or legally ap- 
pointed guardian of such minor, the court or judge or 
justice hearing the same, shall award the custody of 
such minor to such father or mother, unless it appear 
that such father or mother has been adjudged accord- 
ing to law incompetent or unfit for the duties of guard- 
ian of such minor, or that such minor has been le- 
gally apprenticed, or is legally held for violation of 
law. 

Src. 2. This act shall take effect and be in force on 
and after its passage, the emergency for the same so 
taking effect being to immediately settle the now un- 
certain condition of the law on the subject named in 
this act. 

Approved March 15th, 1877. 





ans aoe amendatory of an act entitled “‘ An Act to 
dan Act entitled An Act ‘dividing the State 

fate "Judicial Circuits, prescribing the time of hold- 

ing courts therein, onde roviding for the election of 
five additional Circuit J canes and Circuit Attorneys,’ 

approved March 15th, 1872.” 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SEc. 1. That section one of an act entitled “An Act 
to amend an act entitled ‘An Act dividing the State 
into judicial circuits, prescribing the time of holding 
courts therein, and providing for the election of five 
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additional circuit judges and circuit attorneys,’ ap- 
proved March 18, 1875,” is hereby amended so as to 
read as follows: Sec. 1. In the twelfth judicial cir- 
cuit, in the County of Buchanan, on the first Mondays 
in January, May and September, for civil cases, and on 
the first Mondays in March, July and November, for 
criminal cases; and in the County of DeKalb on the 
first Mondays in April and October; and at any term 
held in the County of Buchanan for criminal cases, said 
courts may, with the consent of the parties, dispose of 
any civil case. 
Approved March 15th, 1877. 





AN AcTtoamend Section fifty-five of chapter two 
hundred and one of the General Statutes of Missouri, 
1865, the same being Section fifty-five of Article three 
of Chapter forty-two of Wagner’s Missouri Statutes, 
1872, entitled “‘ Offenses Aguas Public and Private 
Property.” 

Be it enacted by the General Assembly of the State 
oj Missouri, as follows: 

SEc. 1. Section fifty-five of chapter two hundred 
and one of the General Statutes of Missouri, the same 
being section fifty-five of article three of chapter forty- 
two of Wagner’s Missouri Statutes, is hereby amended 
to read as follows: Section 55. Every person who 
shall willfully and maliciously kill, maim or wound any 
cattle of another, shall, upon conviction, be punished 
by imprisonment in the penitentiary not exceeding 
three years, or by imprisonment in the county jail not 
less than six months, or by fine not less than twenty- 
five dollars, or by both a fine not less than twenty-five 
dollars, and imprisonment in the county jail not less 
than one month. ® 

Approved March 16th, 1877. 





AN ACT to amend section ten (10) of chapter one 
hnndred and seven (107) of the General Statutes of 
Missouri. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

SEc. 1. Section ten (10) of chapter one hundred and 
seven (107) of the General Statutes of Missouri is here- 
by amended to read as follows: , 

Src. 10. Every sale made by a vendor of goods and 
chattels in his possession or under his control, unless 
the same be accompanied by delivery in a reasonable 
time (regard being had to the situation of the proper- 
ty), and be followed by an actual and continual change 
of the possession of the things sold, shall be held to be 
fraudulent and void, as against the creditors of the 
vendor or subsequent purchasers in good faith; and no 
sale of goods or chattels, where possession is delivered 
to the vendee, shall be subject to any condition what- 
ever, as against creditors of the vendee, or subsequent 
purchasers from such vendee in good faith, unless 
such condition shall be evidenced by writing, executed 
and acknowledged by the vendee, and recorded as now 
provided in cases of mortgages of personal property. 

Approved March 15th, 1877. 





AN Act to provide that no property shall be exempt 
from seizure and sale under execution for personal 
services rendered in the capacity of house-servant or 
common laborer, to an amount not exceeding 
ninety dollars. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

SEc. 1. That for all personal services rendered, after 
this act shall take effect, by any person acting in the 
capacity of house-servant or common laborer, to an 
amount not exceeding ninety dollars, no property shall 
be exempt from seizure and sale under execution; 


provided that’suit be instituted to recover the same 
within the time in the next section limited. 

SEc. 2. The persons specified in the foregoing sec- 
tion, in order to secure the benefit thereof, shall com- 
mence their actions within six months next after the 
last services shall have been rendered. 

Sec. 3. The court, justice, or jury trying such ac- 
tion shall, if they find for the plaintiff, also find how 


| much he or she is entitled to recover for services, such 


as are specified in the first section of this act, for which 


| suit was commenced within the time limited in the 


second section of the same; which facts shall be set 
forth in the judgment rendered, and recited in the ex- 
ecution issued therein. 

Src. 4. All acts and parts of acts inconsistent with 
this act are hereby repealed. 

Approved March 15th, 1877. 





AN ACT to amend Sections nine and eleven of Chapter 
one hundred and seventy-two of the General Statutes 
of Missouri. 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

Src. 1. Sections nine and eleven of chapter one 
hundred and seventy-two, of the General Statutes of 
Missouri, are hereby amended to read as follows: 

Section 9. Any person aggrieved by any final judg- 
ment or decision of any circuit court, or the St. Louis 
Court of Appeals, may make his appeal to the Supreme 
Court in any civil case. 

SEc. 11. No such appeal shall be allowed, unless: 
First, it be made during the term at which the judgment 
or decision appealed from was rendered; and, second, 
the appellant or his agent shall, during the term, file in 
the court his affidavit stating that such appeal is not 
made for vexation or delay, but because the affiant be- 
lieves that the appellant is aggrieved by the judgment 
or decision of the court; and, third, all appeals from 
the St. Louis Court of Appeals shall be taken within 
fifteen days after the day upon which judgment is 
rendered, or within ten days after a motion for a re- 
hearing, if made, shall have becn overruled, if the 
term shall so long continue; if not, then during the 
term. 

Approved February 15th, 1877. 








NOTES OF RECENT DECISIONS. 


EVIDENCE—LATENT AMBIGUITY—GUARANTY OF 
COVENANTS “IN FOREGOING AGREEMENT.”’—Clarke 
v. Adams, Supreme Court of Pennsylvania, 3 Weekly 
Notes, 381. Opinion by WoopwaRD, J. A agreed 
with P and M to sell them his interest in a partnership; 
they agreeing to give notes with approved indorsement 
in payment, and to give an obligation of indemnity 
against debts, the settlement under the agreement to 
be made before a certain day. C signed a guaranty 
for the “ faithful performance of the covenants on the 
part of P and M in the foregoing agreement set forth.” 
Later, on the same day, P and M delivered to A the 
agreement of purchase and sale, the bond of indemnity 
and C’s guaranty. The papers were then separated, 
but were afterwards fastened together. Upon a breach 
of the indemnity bond, and a suit by A against C on 
the guaranty, Held, (reversing the judgment of the 
court below), that evidence of what took place at the 
signing of the guaranty was admissible to show to what 
agreement it applied. By its own terms it was insen- 
sible, and to give it vitality and application required 
extrinsic proof. In Aldridge vy. Eshelman, 10 Wright, 
420, where an agreement had been made to become 





“ responsible for merchandise bought,’’ parol evidence 
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was admitted to show that both past and future sales 
had been comprehended in the agreement. In Wag- 
ner’s Appeal, 7 Wright, [02, parol evidence was allowed 
to determine a question of doubt, as to who was a 
legatee, and to show that a name had been inserted by 
mistake. In McCollough v. Wainright, 2 Harris, 171, 
it was said that, where a writing possesses an ambigu- 
ity arising from reference to extrinsic defects, it may 
be explained by parol testimony relative to the nature, 
situation and circumstances of those defects, at the 
time of the contract. The same rule was illustrated in 
Doe v. Burt, 1 Term, 701; Bertsch v. L. C. & N. Co., 4 
Rawle, 130, and Bamhart v. Riddle, 5 Casey, 92. 





ASSESSMENT OF SEWER TAX—WHEN ILLEGAL.— 
Thomas v. Gain. Supreme Court of Michigan, 4 Am. 
L. T. Rep. 1. Opinion by CooLrey, C.J. 1. It is not 
competent to provide by law, that sewer taxes shall be 
assessed upon lots and lands benefited according to 
their superficial area. 2. Parties whose property is to 
be taken under summary tax proceedings are entitled 
as of right to be heard before the tax becomes a charge 
on their property.—1. The proper method of levying 
assessments for sewers, has not been much discussed 
by the courts. In England they have generally been 
laid in proportion to benefits received, estimated ac- 
cording to the yearly value of the lands within the dis- 
trict. Brook’s case, 5 Rep. B.; Masters v. Scroggs, 3 M. 
& 8S. 447; Netterton v. Ward, 3 B. & Ald. 21; Stafford 
v. Hamston, 2 B. & B. 691; Loady v. Wilson, 3 Ad. & 
El. 247; Metropolitan Board of Works vy. Vauxhall 
Bridge Co., 7 L. & Bl. 946. In this country assessments 
for sewers and also for drains have generally been 
levied upon an estimate of special benefits. Reeves v. 
Treasurer of Wood Co.,8 Ohio St. 333; Sessions v. 
Crunklinton, 20 Ohio St. 349; Draining Co. case, 11 La. 
An. 338; O’Reiley v. Kankakee Draining Co., 32 Ind. 
169; Cove v. Hartford, 28 Con. 363; Commonwealth vy. 
Woods, 44 Penn. St. 113. It was decided in Connecti- 
cut that an arbitrary assessment by the frontage of lots 
was unreasonable and invalid. Clapp v. Hartford, 35 
Conn. 66. But, in Pennsylvania, assessments which 
charged upon lots a portion of the cost of sewers, not 
to exceed a certain maximum per foot front, have been 
sustained. Lipps v. Philadelphia, 38 Penn. St. 503; 
Philadelphia v. Tryon, 35 Penn. St. 401. The assess- 
ment of sewer taxes by the superficial area is quite 
unusual. In the Southwest levee taxes are sometimes 
assessed in that proportion, and the right to make 
such assessments has been sustained. Daily v. Swope, 
47 Miss. 367; Alcorn v. Hamer, 38 Miss, 652; Williams 
v. Cammach, 27 Miss. 209; Smith v. Aberdeen, 25 Miss. 
458; McGehee v. Matthis, 21 Ark. 40; Wallace v. Shel- 
ton, 14 La. An. 498. In the latter case it is intimated 
that, while no basis of assessment which could be fixed 
upon would be absolutely just, yet, as it costs as much 
to protect one acre of land from overflow as it does to 
protect another, the apportionment by the area is not 
presumptively unjust. A like decision has been made 
in Missouri; the court’s attention being directed appar- 
ently only to the question, whether the assessment was 
such taxation as under the Constitution was required 
to be apportioned according to the value of prop- 
erty. Egyptian Levee Company v. Harden, 27 Mo. 497. 
This decision was afterwards applied to an assessment 
for sewers; the court apparently being of opinion that 
there was no difference in principle between the cases, 
and discussing the subject witha bare reference to 
previous decisions. St. Louis v. Creamer, 36 Mo. 456. 
It has been decided in this state that an assessment for 
paving and similar taxes may constitutionally be made 
in proportion to the frontage of lots along the improve- 
ment. Williams v. Detroit, 2 Mich. 560; Motz vy. De- 
troit, 18 Mich. 495; Hoyt v. East Saginaw, 19 Mich. 39. 





The idea that underlies statutes for this purpose is, 
that the benefit to the abutting lots is generally in pro- 
portion to the length of their respective front, and that 
as arule this principle of apportionment is more just 
than any other. There isa basis of truth to this idea, 
and it is sogenerally accepted that assessments for street 
improvements are perhaps now more generally appor- 
tioned by the frontage than by any other standard. In 
Warner vy. Grand Haven, 30 Mich. 24, it was held that 
the court could not say,as matter of law,that an 
assessment for a sewer, estimated by the foot front of 
abutting lots, was not laid in proportion to actual or 
probable benefits. In Brown v. Springfield, 97 Mass. 
152, an assessment of benefits by the value of the lands 
exclusive of buildings was sustained. In several cases 
it has been decided that in assessing benefits the future 
probable advantages may be considered, as may, also, 
the incidental benefits equally wtth those which the 
land receives directly. See Loady v. Wilson, 3 Ad. & 
El. 247; Hammersmith Bridge Co. v. Overseers of 
Hammersmith, L. R. 6 Q. B. 630 Butit is generally 
agreed that an assessment levied without regard to 
actual or probable benefits is unlawful, as constituting 
an attempt to appropriate private property to public 
uses. This idea is strongly stated in Lodi Water Co. v. 
Costar, 18 N. J. (Eq.) 519, which has often been cited 
with approval in other cases. It is admitted that the 
legislature may prescribe the rule for the apportion- 
ment of benefits, but it is not conceded that its power 
in this regard is unlimited. The rule must at least be 
one which, it is legally possible, may be just and equal 
as between the parties assessed. If it is not conceivable 
that the rule prescribed is one which will apportion the 
burden justly, or with such proximate justice as is 
usually attainable in tax cases, it must fall to the 
ground, like any other merely arbitrary action which is 
supported by no principle. Wright v. Boston, 9 Cust. 
233; In re Washington Ave., 99 Penn. St. 360; Patter- 
son v. Society, 24 N. J. 400. 2. And the parties have 
the unquestioned right to be heard, at some stage in 
the proceedings, before the tax shall become an estab- 
lished charge against them or their property. It was 
said by Agnew, J., in Philadelphia v. Miller, 49 Penn. 
St. 440-448, that “notice, or at least the means of 
knowledge, is an essential element of every just pro- 
ceeding which affects rights of persons or property.” 
The principle was recognized by this court in Butler 
v. Supervisor of Saginaw, 26 Mich. 22. In England, 
until appeals were given from sewer assessments, it 
was held that the party taxed might sue the officer in 
trespass or replevin for a levy on his property, and in 
that suit might defeat the assessment, if he could show 
that he was not benefited as the commissioners had 
adjudged. See Dore v. Gray, 2 T. R. 358; Masters v. 
Scroggs, 3 M. & S. 447; Netherton v. Ward, 3 B. & Ald. 
21; Stafford v. Hamston, 2 B. & B.691; Loady v. Wilson, 
3 Ad. & E. 247; Emmerson v. Saltmarshe, 7 Ad. & El. 
266; Metropolitan Board of Works v. Vauxhall Bridge 
Co. 7 El. & Bl. 964. In this country we do not allow 
the justice of an assessment to be inquired into, in a 
suit to charge the officers with a personal liability; but 
it follows legitimately from this, that parties taxed 
must have an opportunity to be heard regularly atsome 
stage in the proceedings. Their rights are not to be 
concluded by proceedings which are wholly ex parte. 





NOTES OF RECENT ENGLISH DECISIONS. 

WILL—CONSTRUCTION—GIFT TO WIDOW—PRECA- 
TORY TRUST—UNCERTAINTY AS TO SUBJECT.—Cole 
v. Hawes, High Court of Justice, 25 W. R. 95. Where 
a gift of testator’s property to his wife was followed 
by the words “and for my dear wife to do justice to 
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those relations on my side, such as she thinks worthy 
of remuneration, but under no restriction to any stated 
property, but quite at liberty to give and distribute 
what, and to who, my dear wife may please;” Held, 
that such words did not create a precatory trust. 





BANKRUPTCY—BILL OF SALE—ILLEGAL CONSID- 
ERATION — STIFLING A PROSECUTION — CONCEAL- 
MENT OF FELONY— ACT OF BANKRUPTCY.—In Re 
Maplebacks. Court of Appeal, 25 W. R. 103. M 
wrote to B to the effect that he had forged B’s name 
by putting it with his own to a bill of exchange for 
£100, which would become due in a few days. He im- 
plored B to meet the bill, and offered, if he would do 
so, to give him a bill of sale of all his property, to se- 
cure what he owed him. B, who was already an unse- 
cured creditor of M for £100, paid the £100 bill and 
took a bill of sale of all M’s property to secure £200. 
Three weeks later B entered and sold the property and 


satisfied his debt. The following month M was adju-- 


dicated a bankrupt; the act of bankruptcy alleged be- 
ing the execution of the bill of sale. The trustee ap- 
plied for an order that B should refund the proceeds 
of sale received by him, on the ground that the bill of 
sale was void, as being given only for a past debt, and 
as being the price of a bargain for the concealment of 
afelony. Held, that, the wrong done not being an of- 
fense against the bankrupt law, the trustee was in no 
better position than the bankrupt would have been, 
and that, the latter having been a party to the wrong, 
the maxim Jn pari delicto potior est conditio possi- 
dentis Would have applied, and no action could have 
been maintained. Decision of BACON, C. J., reversed. 
Semble, that if B had not realized his security, the 
court would have refused an application by him to en- 
force it. 





RarLway COMPANY — CLOAK-ROOM — BAILMENT— 
DEPOSIT—NOTICE TO DEPOSITOR—TICKET—CONDI- 
TION ON Back.—Parker v. South Eastern R. R. High 
Court of Justice, 25 W. R. 97. Where one party rea- 
sonably supposes the contract to be a simple and ordi- 
nary one, notice of special and unusual conditions 
must be brought home to him, and assented to by him, 
or he will not be bound by them. Thus, where the 
plaintiff left his bag in the cloak-room at a railway 
station, and received a ticket which he supposed to be 
merely a voucher to identify the bag, or a receipt for 
the two-pence he had paid, and he never read or was 
aware of the special condition indorsed upon the back 
of it, and referred to on the front by the words “ see 
back;” Held, that there was no legal obligation upon 
him to make himself acquainted with the special con- 
dition, and therefore, as he never assented to it, it was 
no part of the contract. Held, also, that the judge was 
right in leaving it as a question for the jury, whether 
the plaintiff was, under the circumstances, bound, in 
the exercise of reasonable and proper caution, to make 
himself acquainted with the special condition. Au- 
thorities cited: Henderson v. Stevenson, L. R. 2 Se. & 
D. 470; Van Toll v. South Eastern Railway Co., 10 W. 
R. 578, 12 C. B. N. 8. 75; Stewart v. London and North 
Western Railway Co., 12 W. R. 689, 3 H. & C. 135; 
Zunz v. South Eastern Railway Co., 17 W. R. 1096, L. 
R. 4 Q. B. 589; Lewis v. McKee, 17 W. R. 325, L. R. 4 
Ex. 58; York, Newcastle and Berwick Railway Co. v. 
Crisp, 2 W. R. 428, 14 C. B. N. 8S. 527; Kerr v. Willan, 
6 M. & 8S. 150; Rowley v. Horne, 3 Bing. 2. 





INCOME-TAX—* PROFITS OR GAINS ARISING OR AC- 
CRUING TO ANY PERSON RESIDING WITHIN THE UNI- 
TED KINGDOM ”—JOINT STOCK COMPANY INCORPORA- 
TED AND REGISTERED IN ENGLAND, BUT CARRYING 
ON BUSINESS AND EARNING ITS PROFITS ABROAD— 





RESIDENCE OF JOINT STOCK COMPANY.—Cesena 
Sulphur Co. and Calcutta Jute Co. v. Nicholson. 
High Court of Justice, 25 W.R.71. The Cesena Sul- 
phur Company was formed to carry on the business of 
sulphur miners, etc., at Cesena, in Italy. It was in- 
corporated under the Companies’ Acts, 1862 and 1867, 
and was subsequently registered in Italy for all pur- 
poses. The company, so far as its affairs in the United 
Kingdom are concerned, is managed by a board of di- 
rectors holding their meetings at the registered office 
of the company in England. ‘The practical manage- 
ment of the company’s affairs in Italy is carried on by 
a delegation consisting of two or three members of the 
board, one of whom is the managing director and re- 
sides at Cesena, where all the operations connected 
with the sulphur are carried on and the profits are 
earned. All the affairs cf the company are under the 
control of the board, subject to the control of gen- 
eral meetings of the shareholders, which, by the articles 
of association, are to be held in London. About one- 
third of the shares are heldin England, and the re- 
mainder by foreigners resident abroad. The only part 
of the profits which comes to the United Kingdom is 
that required to pay the dividends of the English share- 
holders.—The Calcutta Jute Mills Company was formed 
for the purpose of taking over the business of certain 
jute mills near Calcutta. It was incorporated under 
the Companies’ Acts, 1862 nnd 1867, and was not regis- 
tered elsewhere than in England. The memorandum 
oi association provided that the registered office of the 
company should bein England. There is, in fact, no 
such office ; but one of the directors lends his own office 
for registration and for the purpose of holding meet- 
ings. The affairs of the company in the United King- 
dom are managed by a board of not less than five di- 
rectors, by whom agents and a resident director at Cal- 
cutta having the entire control of the India business 
are appointed. All the practical part of the business is 
carried on exclusively in India, where alone the profits 
are earned. The compeny has no property in the 
United Kingdom, and nothing comes into the hands of 
the English directors except the money which is sent 
from India to defray the ry exp , and to 
pay the dividends of the English shareholders, who 
form about a third part of the whole body of share- 
holders. Held, that the companies are “ residing within 
the United Kingdom,” within 16 & 17 Vict. c. 34, s. 2 
schedule D., and are liable to pay income-tax upon the 
whole of its profits, and not merely on such portion as 
ig remitted to England for distribution among the Eng- 
lish shareholders. 











ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


October Term, 1876. 


Hon. EpwaRD A. LEwIs, Chief Justice. 
“ eS yaaa I Associate Justices. 


UsurY—ONCE PAID CAN NOT BE RECOVERED BAacK—IN- 
TEREST—EVASION OF THE LAW.—Usurious interest once 
paid can neither be recovered back, nor set up by way of 
set-off or recoupment, in an action by the lender against 
the borrower. But where notes are given for usurious in- 
terest, the usury may be pleaded to an action on such notes, 
and plaintiff will only be allowed to recover the amount of 
legal interest, and that for the benefit of the school fund of 
the county. The law can not be evaded by receiving the 
excess in cash and taking notes for the amount which 
represents the lawful rate. Judgment reversed. Opinion 
by BAKEWELL, J.—Lisk v. Horton. 


DOWER — CHILD’S PART AWARDED TO WIDOW — CON- 
STRUCTION OF STATUTE.—The section of the statute rela- 
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ting to dower (Wag. Stat. 539, § 4), which gives a widow a 
child’s part of the personalty owned by the husband at the 
time of his death, will not be construed to mean that she 
shall take such portion discharged of her husband’s debts, 
notwithstanding such section omits mention of such debts. 
The policy of the law does not favor the exhaustion of the 
property of decedents to the prejudice of creditors, and 
unless such intention is expressed or clearly implied in 
the statute, such intention will not be imputed to the legis- 
lature. Judgment affirmed. Opinion by HAYDEN, J.— 
Cox v. Dnnn. 


VARIATION OF WRITTEN CONTRACTS BY PAROL—ONE 
SIDE OF A CONTRACT IN WRITING—PRACTICE IN COURT OF 
APPEALS—OBJECTIONS TO INSTRUCTIONS.—Where a writ- 
ing upon which suit is brought is only one side of a contract, 
showing the obligation of the defendant, and the defend- 
ant can not show the obligation resting upon the plaintiff 
without evidence aliunde, the rule against parol variations 
of written contracts does not apply. That rule proceeds 
upon the basis that the parties have put their mutual obli- 
gations in writing. (Citing Rollins v. Claybrook, 22 Mo. 405; 
Horwitz v. Ins. Co., 40 Mo. 557-60; Moss v. Green, 41 Mo. 
389; Bunse v. Beck, 43 Mo. 266; Life Ass’n, etc., v. Cravens, 
60 Mo. 388]. Appellant will not be heard to object here to 
instructions given without objection below. Judgment 
atlrmed. Opinion by HAYDEN, J.—8rink v. Holtrate. 


eo 
ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


{October Term, 1876. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NaPTON, 
“ "WARWICK HOUGH, 
“ E. H. NORTON, 

“ =6JOHN W. HENRY, 


- Associate Justices. 


“WHERE IS THE COURT-HOUSE”—JUDICIAL SALES.— 
The place where a circuit court is actually held is pre- 
sumptively the court-house, and the proceedings of the 
court are not void, even if its session was held at a place 
unauthorized by law. Kane v. M’Cown, 55 Mo. 198. Even 
where an act of the legislature provided that, “the seat of 
justice for P. County should be removed” to another town 
in said county, if the court actually sat at the old county 
seat, the validity of a judicial sale regularly made at the 
court-house door during its session, can not be questioned 
in any collateral proceeding. Opinion by HouGu, J.— 
Bouldin v. Ewart. 

JUSTICES’ COURTS—APPEAL FROM JUDGMENT BY DE- 
FAULT.—Although the statute provides (Wag. Stat. Art. 9, 
Sec. 2,) that no appeal can be taken from a judgment by 
default in a justice’s court, unless application shall have 
been made to set aside the judgment, and also provides 
that the justice shall not set aside a judgment by de- 
fault, except upon the payment of all costs then ac- 
crued (art. 6, sec. 17), yet it has been distinctly de- 
cided by this court that, where the motion to set aside a 
judgment by default has been overruled by the justice, no 
matter for what cause, there is aright of appeal (Beers v. 
A. & P. R. R., 55 Mo. 292; Palmer v. K. C., St. Joe & C. B. R. 
R., 57 Mo. 249) ; and this decision is adhered to in this case, 
although the justice overruled the motion because the costs 
were not paid. Opinion by HouGH, J.—Hooker v. A. § P. 
R. R. 

GUARDIAN AND WARD—ANNUAL SETTLEMENTS—PAROL 
TESTIMONY.—The annual settlements of a guardian with 
the probate court are nothing more than mere exhibits of 
the guardian’s statement of his account. And the entries 
of record in relation thereto are not, in any sense, judg- 
ments of the probate court, so that it is proper to admit 
parol evidence as to any charge made, or credit given, by 
such entries, although the original vouchers therefor may 
have been destroyed. Shutter v. Kirtley, 62 Mo. 417; Jn re 
J. L. Davis, Ex’r., 62 Mo. 453; Gibson v. Vaugh, 61 Mo. 418. 
In this case the credits claimed were for board, clothing, 
tuition and medical attendance, and the court held that no 
specific items or amounts need be identified, as the proof 
was that nothing should have been allowed on any of the 
several matters of account claimed as credits. Opinion 
by HouGu, J.—Kidd and Wife v. Guibor, Guard. 








PARTNERS DEFENDANTS IN EXECUTION—SALE OF ONE 
PARTNER’S INTEREST TO THE OTHER—BOND TO INDEM- 
NIFY.—An execution issued by a justice of the peace 
against partners in business was placed in the hands of the 
constable, and subsequently one partner sold out to the 
other. The execution was levied on the partnership prop- 
erty, and one of the partners claimed the same as his in- 
dividual property, and the constable summoned a jury to 
try the right of property, and the jury having found the 
property to be the individual property of the one partner 
the plaintiffs gave a bond to indemnify, etc., and the con- 
stable sold. In an action on the bond, held, that the prop- 
erty was subject to the execution; that the bond was void, 
and that the trial by the constable’s jury was a nullity, the 
property not having been claimed “ by a person other than 
the defendant in execution.” Opinion by Houcu, J.— 
Pierce, to use, etc. v. Kingsbury et al. 

HUSBAND AND WIFE—NOTE OF HUSBAND TO WIFE.— 
Where a woman at the time of her marriage was possessed 
of personal property in possession (being money, mules, 
etc., not choses in action), and after her marriage, upon the 
husband’s taking and using the same, she took his note for 
the amount thereof, secured by a deed of trust upon land 
and upon the personal property, in the ordinary form, not 
declaring any separate estate in the wife, the note so taken 
is not a nullity, but the transaction is valid, as a voluntary 
settlement as between the wife and the husband and his 
legal representatives. But if at the date of the transac- 
tion the husband was in debt, the trustee in the deed of 
trust can not hold the personal property against the cred- 
itor of the husband, nor as against the purchaser at an ex- 
ecution sale made under the judgment rendered for such 
indebtedness. Bishop’s Law of Married Women, §§ 731, 
123, 720; Story’s Eq. § 1373; Wood v. Warden’s admrs., 20 
Ohio, 518; Denny v. Williams, 26 Conn. 226; Maramon v. 
Maramon, 4 Metc. 84. Opinion by HouGu, J.— Terry, Trus- 
tee, v. Wilson. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF NORTH CAROLINA. 





January Term, 1877. 


Hon. RICHMOND M. PEARSON, Chief Justice. 
‘** EDWIN G. READE, 
“ W. B. RODMAN, 

“ W.P. Bynum, 
“© W. T. FarIRcLoTH, } 


Associate Justices. 


STATUTE OF LIMITATIONS—TENDER.—To take a case out 
of the operation of the statute of limitations, the promise 
to pay, or the acknowledgment of the debt, must be made 
to the creditor himself. A tender of depreciated currency 
will not prevent the operation of the statute.—Parker v. 


Shuford. 


MORTGAGE OF STOCK—MORTGAGOR REMAINING IN Pos- 
SESSION.-A mortgage of a stock of merchandise, containing 
the provision that the mortgagor is to remain in possession, 
and continue to sell the goods, approaches the verge of be- 
ing on its face fraudulent in law, but is not so. In such 
case the mortgage affords the strongest possible ground of 
presumption of fraud, and the burden of disproving the 
fraud is upon the party claiming under the mortgage.— 
Chartham v. Hawkins. 


FRAUDULENT TRANSACTION—JUDGMENT NON OBSTANTE 
VEREDICTO.—Where an administrator loans money, be- 
longing to the estate of his intestate, to the husband of one 
of the next of kin, and takes a note with the understanding 
that it is to be accepted as part of the wife’s distributive 
share on final settlement; Held, that there is no presump- 
tion of law that the transaction is fraudulent. The practice 
of granting judgment non obstante veredicto is very restrict- 
ed, and is confined to cases where a plea confesses a cause 
of action, and the matter relied upon in avoidance is insuf- 
ficient.— Moye v. Petway. 

CERTIFICATE OF DEPOSIT— WHEN NEGOTIABLE.— A 
certificate of deposit, when expressed in negotiable words, 
is negotiable and subject to the same rules, etc., which 
control other negotiable paper. To constitute a negotiable 
instrument, the promise must be to pay in money; therefore, 
where a certificate of deposit, given to A, and payable “in 
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current funds,” came to be by several indorsements, Held, 
in an action by B against an intermediate indorser, that B 
was not entitled to recover. In such case B stands in the 
shoes of A, and his only remedy is against the person who 
issued the certificate.—Johnson v. Henderson. 


BOUNDARIES OF LAND—CONFLICTING LINES— PAROL 
EVIDENCE.—A call for the line of another tract of land is 
“a natural boundary,” and controls course and distance. 
Such a call excludes the question, whether marked lines 
and corners, not called for, can control course and distance. 
In running the call, the line must be run straight, so as to 
strike the line called for, making as small a departure as 
may be from the course and distance called for in the 
grant. Where there are two lines answering the call, the 
jury, in determining which is meant, may consider the cir- 
cumstances that lines were run by the surveyor and 
corners made at the time of the survey, leading to one of 
them. Marked line-trees and corners not called for may 
control an obvious mistake in regard to course ; but distances 
may be run, unless controlled by a natural boundary. The 
terms of a written agreement can not be raised by parol 
evidence. The only exception is made in questions of 
boundary where, there being no natural boundary called 
for, parol evidence corroborated by natural evidence of 
trees marked at the time, although not called for, is allowed 
to correct or explain a mistake in the courses of a grant.— 
Graybeal t. Powers. 


niin 
——— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1876. 





Hon. JaMES L. WORDEN, Chief Justice. 
‘© HORACE P. BIDDLE, 
“WILLIAM E. NIBLACK, 
“* SAMUEL E. PERKINS, 
‘¢ GEORGE V. Howk, 


Associate Justices. 


ATTACHMENT — ANSWER IN DENIAL — PRACTICE.—The 
answer of the defendant in an attachment suit, denying 
the allegations of the complaint and the affidavit, does not 
admit the truth of the affidavit because the answer is not 
verified. An answer in denial of the ground of attach- 
ment stated in the affidavit is in bar of the proceedings in 
attachment and need not be swornto. Such an answer 
presents an issue to be tried with the other issues in the 
cause. The attachment is not an independent pr ding, 


ive, of the mortgage. But where there is no obligation on 
the mortgagee, and such advances or liabilities are merely 
optional with him, and he has actual notice of a subsequent 
incumbrance or conveyance of the mortgaged premises, 
before making the advances or incurring the liabilities, his 
lien is not good as against subsequent purchasers or in- 
cumbrancers. See Am. Law Reg. May, 1872, and authori- 
ties cited ; 18 Mich. 380; 4 Kent. Com. 176. A,B and C, the 
owners of certain real estate, mortgaged it to D to secure 
the latter against any loss he might sustain by indorsing 
thereafter for C to the amount of $4,000, D agreeing, for a 
valuable consideration, to indorse for C to that amount. 
Afterwards C conveyed his interest in the mortgaged 
premises to A and B, of which D had notice. After this, 
upon the demand of C, D indorsed for the latter to the 
amount of $4,000, most of which he was compelled to pay. 
Held, that there was a valid consideration for D’s promise 
to indorse for C, and that he acquired a lien on the mort- 
gaged premises as against A and B, by virtue of his mort- 
gage. Judgment reversed. Opinion by WORDEN, C. J.— 
Brinkmeyer v. Brownelles. 

“SURETIES—PAYEE NOT BOUND TO FOLLOW PRINCIPAL 
OUT OF THE STATE.—Under sections 672 and 673 of the In- 
diana code, which provide that any person bound as 
surety upon any contract in writing for the payment of 
money, etc., when the right of action has accrued, may re- 
quire, by notice in writing, the creditor or obligee forth- 
with to institute an action on the contract, and that if the 
creditor or obligee fail to proceed within a reasonable 
time to bring and prosecute such action to final judgment, 
the surety shall be discharged, the payee of a note is not 
bound, under such notice, to follow the principal out of the 
state. If the creditor were bound to go out of the state, 
it would be hard to fix a boundary beyond which he would 
not be required to go. Besides, where the common law 
prevails, unmodified by statute, a judgment against one of 
several joint debtors merges the cause of action and the 
others can not afterwards be sued, and if the creditor were 
to follow the principal into another state and there obtain 
a several judgment against him, the judgment might bar an 
action against the surety, though the principal were utterly 
insolvent and the judgment never paid. The rule here 
laid down works no hardship on the surety; for he may pay 
the debt, follow his principal wherever he may go, and en- 
force his remedy against him. Judgment affirmed. Opin- 
ion by WORDEN, C. J.—Conklin v. Conklin. 

FOREIGN CURPORATIONS—FAILURE TO COMPLY WITH 
STATUTE—ABATEMENT—PLEADING.—It is not necessary 
that the agent of the manufacturer of a patented article, 
by authority of the patentee, should comply with the stat- 





but one in aid of the action in which it is issued. Judg- 
ment affirmed. Opinion by PERKINS, J.—McQuirk v. Cum- 
mings. 

ACTION FOR WORK AND LABOR—VOID INDENTURE OF 
APPRENTICESHIP.—In a suit for the value of work and labor, 
the answer averred that the overseers of the poor of Carr 
township had bound plaintiff to defendant until he should 
be twenty-one years old, and that the work and labor sued 
for were done before he reached that age. Held, that the 
indenture of apprenticeship set out in the answer, not being 
in conformity with the statute, was illegal and void, and 
did not give the defendant any right to the services of the 
plaintiff during his minority. 6 Ind. 262; 25 Ind. 427. Judg- 
ment affirmed. Opinion by Howk, J.—Hunsucker vc. Elmore. 


PRINCIPAL AND AGENT—ESTOPPEL.—Where the plaintiffs 
occupied a warehouse belonging to defendant who sold the 
same, but did not make a deed for six months after, and 
between the sale and the making of the deed the plaintifis 
put necessary repairs on the building, and the defendant 
agreed to, and did collect the cost thereof from his vendee 
for the plaintiffs; held, in an action for said money, it was 
immaterial whether the plaintiffs were authorized to make 
such repairs at the expense of the landlord, or had any 
right of action therefor. The defendant, having collected 
the money for the plaintiffs, acted as their agent and is 
estopped now to deny their right to it. 22 Ind. 207; 36 Id. 
361. Judgment affirmed. Opinion by WORDEN, C. J.—Reed 
v. Dugan et al. 

MORTGAGE TO SECURE FUTURE LIABILITY—CONVEY- 
ANCE OF MORTGAGED PREMISES.—Where a mo e has 
bound himself to make advances or incur liabilities, such 
advances, when made, relate back, and the mortgage will 
be a valid lien for advances made against subsequent pur- 
chasers or incumbrancers with notice, actual or construct- 





ute respecting foreign corporations before he can sell such 
articles in the state of Indiana; nor does the failure of such 
agent to comply with the requirements of said act render 
his contracts under the name and on behalf of the corpo- 
ration void. While the general rule is that a contract pro- 
hibited by statute is void, there are many exceptions, and 
the intention of the Legislature, as gathered from the en- 
tire act, must be the guide in determining whether a partic- 
ular case should form an exception to the general rule. 36 
Iowa, 546; 54 Mo. 400; 59N. Y. 53. The act in question does 
not render such contracts, as that above mentioned, void; 
but if suit be instituted thereon, and an answer of non- 
compliance with the statute be filed, such answer will 
show that the suit is prematurely brought, and will operate, 
if true, to abate the action. That the right of action had 
not accrued when the suit commenced may be pleaded in 
abatement, as when an action on contract is commenced 
before the time fixed for performance. Gould’s Pleading, 
269. Judgment reversed. Opinion by PERKINS, J.— Wood 
Mowing and Reaping Machine Co. v. Caldweil. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 





Hon. ALBERT H. HORTON, Chief Justice. 


6 
> sg pel } Associate Justices. 


APPEAL — REGULARITY — COLLATERAL INQUIRY.—1. 
Where a right of appeal is given and it appears that this 
right was attempted to be exercised; that the appellate 
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tribunal took jurisdiction of the matter; that the parties 
interested appeared and were heard before such tribunal; 
that no objection was made to its jurisdiction of the appeal ; 
the regularity of the steps taken to perfect such appeal 
will in any collateral inquiry be presumed. — by 
BREWER, J.—Board of Education v. Campbell. 

WHERE A REPLY HAS STOOD UNCHANGED for sinks 
three years, and where during that time the parties have 
once consented to judgment in favor of the plaintiff, but 
through some oversight the same was not entered upon 
the journals of the court; held, that there was no error in 
overruling a motion to strike the reply from the files, be- 
cause filed one day after the time. Opinion by BREWER, 
J.—City of Burlingame v. Kansas Valley Nat. Bank. 

ATTACHMENT—MOTION TO DISCHARGE ON ACCOUNT OF 
Sree ne Mey ae aman OF LAND—TRUST.—1. It is not 

petent for a defendant to move the court to discharge 
an attachment, or set aside a levy under an execution, on 
the ground that the property attached or levied upon does 
not belong to him, and itis error for a court to sustain such 
motion. 2. When a conveyance of land for a valuable con- 
sideration is made by A to B, under the direction and with 
the consent of C, and the consideration therefor is paid by 
C, and no agreement is made that B is to hold the land, or 
some interest therein, in trust for C, no use or trust results 
in favor of C, but the title vests in B, and, held, that C has 
no interest in the land which he can legally enforce. Opin- 
ion by HorTON, C. J.—Mitchell v. Skinner et al. 


FIRES CAUSED BY RAILROAD—CONTRIBUTORY NEGLI- 
GENCE.—1. The question as to when judgment will be re- 
versed because of an insufliciency of the evidence to sus- 
tain the verdict again considered, and the decision with 
regard to such question as heretofore made by the supreme 
court re-affirmed. 2. A person who stacks his hay on the 
open prairie near a railroad track, with dry grass all around 
the hay, and dry grass intervening all the way from the 
stack to the railroad track, without taking any means for 
the protection of his hay from fire, may be guilty of negli- 
gence in not taking better care of his property so as to pro- 
tect the same from fire, and whether he is guilty of negli- 
gence or not is a question of fact for the jury, and nota 
question of law for the court to decide. Opinion by VaL- 
ENTINE, J.—K. P. R. R. v. Brady et al. 

CRIMINAL LAW—PROSECUTION FOR MURDER—EVI1DENCE 
OF POISONING—EXPERT.—1. In a criminal prosecution for 
murder in the first degree, where it is claimed the deceased 
came to his death by poison, and that a chemical analysis 
of his stomach subsequently made tends to show the same; 
held, that where sufficient evidence is introduced on the 
trial to prove beyond a reasonable doubt that the stomach 
analyzed was the stomach of the deceased and that it had 
not been improperly tampered with, the analysis may itself 
be considered by the jury. It is not necessary in such a 
case, that the stomach should be kept continuously under 
lock and key or continuously sealed up. The court itself 
should first pass upon the preliminary proof, and if the 
court should hold the same to be sufficient, then the ques- 





tion of its sufficiency should be passed upon by the jury | 


under proper instructions from the court. 2. A person who 
is a chemist and taxicologist may testify as an expert con- 
cerning the effect of a certain poison upon the human sys- 
tem, although he may not be a physician or surgeon. Opin- 
ion by VALENTINE, J.—State v. Cook. 





PROVINCE OF JURY—EVIDENCE—ESTOPPEL—REPLEVIN | 


—MEASURE OF DAMAGES.—1. It is the province of the jury 
to weigh the contradictory and conflicting evidence, and 


also consider all the testimony introduced in determining | 


the issue presented, and, held, it is not error for the court 
to refuse to instruct the jury to the effect, “‘ that if the evi- 
dence of the plaintiff impressed their minds as being so 
unreasonable as to remove a fair presumption of the truth 
of the statements made by the plaintiff, they should find 
for the defendant.”” 2. Where M told T, an agent of cred- 
itors of Z, that certain personal property belonged to Z, 
her son-in-law, after the claim of said creditors had ac- 
crued against Z, and such creditors were not influenced or 
induced to part with their goods or any property, or to give 
Zany extension of credit; held, that when said personal 
property was attached at the suit of such creditors subse- 
quent to the statement of M to their agent, M was not es- 
topped thereby from asserting ownership of the property 


attached, although she had notderived title to the property | 





after the time of said statement. 3. Where a preliminary 


question is asked, and objections thereto improperly sus- 


tained ; held, that the judgment will not be reversed there- 
for, unless it be affirmatively shown that the error affects 
the substantial rights of the party complaining. 4. Where 
an attempt is made to introduce evidence to establish the 
fact that the plaintiff did not testify on a former trial of the 
case; held, that the evidence is rightfully rejected by the 
court as tending to introduce an immaterial issue on the 
trial. 5. In an action for replevin, in the absence of fraud, 
malice, negligence, oppression, proof of the value of the 
use of the property, or of special damages, the measure 
of the plaintiffs damage for the detention of the property 
by the defendant is the interest on the value of the prop- 
erty for the time it was wrongfully detained. 6. In an 
action of replevin against a sheriff and under-sheriff 
for property seized by them on attachment, where the 
plaintiffs in the attachment proceedings are not made par- 
ties defendant; held, that a judgment rendered jointly 
against said officers and the attaching creditors is errone- 
ous as to the parties to the suit. Opinion by HorTON, C. J. 
—Palmer et al. v. Meines. 

PROMISSORY NOTE—BONA FIDE PURCHASER—USURY— 
INTEREST—BILL OF PARTICULARS.—1l. Where a bill of par- 
ticulars, filed by a plaintiff in a justice’s court, states, in 
substance, that the plaintiff previously gave a promissory 
note to the defendant for money loaned to the plaintiff— 
the note also including a certain amount of usurious in- 
terest—and that the plaintiff afterwards gave another note 
to the defendant in lieu of said first-mentioned note for 
the full amount of said first-mentioned note and the inter- 
est that had accrued thereon, and that afterwards he, the 
plaintiff, paid said second note on execution; and said bill 
of particulars does not state that said second note was 
negotiable, or that it was transferred before due, or was 
transferred to an innocent purchaser, or that it was trans- 
ferred at all; and does not state what amount the plaintiff 
paid on execution, or whether he paid any usurious inter- 
est or not; and does not state for what amount the judg- 
ment was rendered on which said execution was issued, or 
whether said judgment was rendered for any usurious 
interest; and does not state what, or whether any defenses 
were set up in the action in which said judgment was ren- 
dered; but simply asks upon the foregoing alleged facts 
that a judgment shall be rendered in favor of the plaintiff 
and against the defendant for the entire amount of inter- 
est, legal as well as usurious, which the plaintiff paid or 
agreed to pay on the money, which he, the plaintiff, bor- 
rowed from the defendant; held, that the court below did 
not err in holding that said bill of particulars did not set 
forth facts sufficient to constitute a cause of action against 
the defendant. 2. Presuming, (for the purpose of sustain- 
ing the decision of the court below, and all presumptions 
must be construed in favor of such decision), that the said 
action on said second note was not brought by an innocent 
and bona fide purchaser before due of a negotiable note, 
then the plaintiff in this action had, in that action, a per- 
fect defense to said note (which note was given in 1870) to 
the extent of all the interest paid or agreed to be paid by 
the plaintiff (Gen’] Stats. 525, 526, sections 3 and 4; Jenness 
v. Cutler, 12 Kas. 500; Ayres v. Probasco, 14 Kas. 175). 
And the judgment in that action is a bar to this action, 
whether the plaintiff in this action set up the defense of 
usury in that action or not. Opinion by VALENTINE, J.— 
Hover v. Cockins. 
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FORCIBLE ENTRY AND DETAINER.~In a proceeding for 
forcible entry into property, the gravamen of the action is 
the unlawful and forcible entry into and detention of real 
property, in the trial of which title to real estate can not 
be drawn in question. Judgment reversed. Opinion by 
GANTT, J.—Myers v. Kenig. 

ALTERATION OF INSTRUMENT—BREACH OF WARRANTY.— 
1. An alteration is an act done upon an instrument, by 
which its meaning or language is changed. It is the duty of 
the court to determine, as a question of law, whether an 
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alteration is material or not? Where a party has knowledge 
of the inferior character of seed before he sows the same, 
the party furnishing the seed is not liable for damages re- 
sulting to either the crop or land, in consegence of the use 
of such inferior seed. Judgment reversed. Opinion by 
MAXWELL, J.—Olliver v. Hawley. 

PAYMENT BY NOTE—EVIDENCE—CONFLICT OF TESTI- 
mMONY.—1. A note taken for a pre-existing debt, will not 
discharge the original cause of action, unless it is by ex- 
press agreement taken in payment of said prior debt, and 
at the risk of the creditor. 2. Where the original debt is 
sued on, the plaintiff must produce the new note on the 
trial, or satisfactorily show it is lost or destroyed. 3. In 
case of conflict of testimony, the jury must judge of the 
credibility of the witnesses, and determine the weight due 
to that of each witness. Judgment affirmed. Opinion by 
GANTT, J.— Young v. Hibbs. 

EVIDENCE OF FRAUD IN UMPIRE.—Where a building 
contract provides that the work shall be done under the 
direction and superintendence, and to the satisfaction of 
an architect, to be testified by certificate under his hand, 
such architect is thereby constituted sole arbiter between 
the parties, and the parties are bound by his certificate; 
but if the owner avers that such certificate was procured 
by collusion and conspiracy between the builder and the 
architect, to cheat and defraud him, then evidence is ad- 
missible tending to prove such conspiracy and fraud, and 
that the building is not erected according to the terms, 
plans and specifications of the contract, or in a good work- 
manlike manner. Judgment reversed. Opinion by GANTT, 
J.—School District v. Randall. 

DEFENSE TO FORECLOSURE OF MORTGAGE—TAXES AS 
INCUMBRANCE.—1. In a foreclosure suit, an answer setting 
up a garnishment of the money in the hands of a mortgagor 
by a creditor of the mortgagee, and averring that an as- 
signment of such mortgage and note was collusive, with- 
out consideration, and for the sole purpose of defrauding 
the creditor of the mortgagee, constitutes a good defense, 
if true. 2. Where it appears that a mortgage security was 
given in part payment of the land mortgaged, and that the 
same land was sold and conveyed to the mortgagor with 
covenants against all incumbrances thereon, unpaid taxes, 
due at the time of the sale, constitute an incumbrance on 
the land, and in a foreclosure suit may be pleaded as an 
offset protanto. Judgment reversed. Opinion by GANTT, 
J.—Nesbitt v. Campbell. 

QUALIFICATION OF JURORS—TESTIMONY OF EXPERTS— 
ASSAULT WITH INTENT TO MURDER.—1. If, upon examina- 
tion of a juror, it is shown that he has an opinion, founded 
upon rumor, newspaper reports, or hearsay, and it shall 
satisfactorily app that the character of such opinion is 
such that it will not interfere with his rendering an im- 
partial verdict, it is not error to admit him to the jury. 
Loose and unguarded expressions, made by persons at the 
time the offense 1s committed, and not thought of after- 
wards, are entitled to very little, if,any, weight as. objec- 
tions to a juror. 2. In a prosecytion for an assault with 
intent to murder, physicians and surgeons may be allowed 
to testify what, in their opinion, would be the natural and 
probable results of injuries inflicted by the accused upon 
the person assaulted. 3. Under the statute, an assault with 
intent to murder is but one offense; and if the indictment 
contain no other, a general verdict of guilty is good and 
valid. Judgment affirmed. Opinion by GANTT, J.—Curry 
v. State. 

UNIVERSITY OF NEBRASKA.—The Regents of the Univer- 
sity of Nebraska, as such corporation, may sue and be 
sued in matters over which express authority is given to 
such corporation. The creation of such public corpo- 
ration by legislative authority is not repugnant to 
the constitution. Such public corporation is but part of 
the machinery employed in carrying on the affairs of state, 
and is subject to be changed, modified, restrained or de- 
stroyed, as the general interests and public exigencies may 
require, without infringing private rights. Under the leg- 
islative acts of 1869 and 1875, the state treasurer is made 
the custodian of all the university funds, to be disbursed 
by him upon warrants drawn by the state auditor. The 
University corporation acts simply by delegated authority 
and can exercise only such powers as are expressly given 
to it; and not having corporate power over the university 
funds, it has no authority to bring and maintain an action 
to recover such funds. Judgment affirmed. Opinion by 
GANTT, J.—Regents of the University of Nebraska v. Mc- 
Connell. 








NOTES. 


SERJEANTS’-INN and Hall were put up for auction last 
month. The bidding commenced at £40,000, and the prop- 
erty was ultimately knocked down to Mr. Serjeant Cox for 
£57,100. 

LORD LYNDHURST used to maintain that it was one of the 
chief duties of a judge to render it disagreeable to counsel 
to talk nonsense, 

AN attorney can not act on both sides, even with the con- 
sent of the parties. Anon.7 Mod.47. The court committed 
an attorney to the Fleet, and struck him off the roll, for 
accepting a retainer on both sides. Simon Mason’s Case, 
Freeman, 74. 

THE standard of drunkenness varies considerably be- 
tween London and Edinburgh. A witness in a London 
court testified that “a man is properly drunk when he can 
not walk.” An Edinburgh witness testified that “‘a man 
has na enough till he canna speak.” 

Hon. ELON FARNSWORTH, the first chancellor of Michi- 
gan, died at his residence in Detroit on the 2th inst. He 
settled in that city in 1823, when there were but a few in- 
habitants in the then vast territory of Michigan. He was 
appointed chancellor in 1835. “The court,” says Judge 
Campbell, in his History of Michigan, ‘“ under his presi- 
dency acquired an enviable reputation for the justice and 
soundness of its decisions, and his opinions were plain and 
lucid statements of correct principles.”” He was succeeded 
on his resignation in 1842, by Randolph Manning who died 
in August, 1864, while holding the position of judge of the 
supreme court. The court of chancery was abolished in 
1846 and its jurisdiction vested in the circuit courts. 


A BILL introduced by the Canadian government against the 
use of fire-arms provides that persons found carrying a 
pistol without reasonable cause may be bound to keep the 
peace: that a person having a pistol in his possession 
when arrested for committing an offense, shall be liable on 
conviction to a fine of not less than $20 or more than $50, or 
to imprisonment for not less than three months; that a 
person having a pistol with intent to injure shall be liable 
to a fine of not less than $60 or more than $200, or to im- 
prisonment for not more than six months, such intent to 
be prima facie inferred from the carrying of the weapon. 
The pointing of a fire-arm, loaded or unloaded, at a person, 
is, moreover, an offense for which a fine of not less than 
$20 or more than $50 may be imp i, or a sent of im- 
prisonment of not less than thirty days. 

THE DUTIES OF RECEIVERS.—In an English court re- 
cently it appeared that the receiver in an estate in liquida- 
tion had prepared a statement of the debtor’s affairs to be 
submitted to a meeting of the creditors. The judge com- 
mented strongly on the fact. The receiver, he said, had 
been intermeddling with matters that were no part of his 
duty. Mr. Wilkinson (the receiver’s solicitor): Whose 
duty isit,then? His Honor: Thedebtor’s. Mr. Wilkinson: 
If the debtor is unable to do tt? His Honor: Let him 
come to the court. Mr. Wilkinson: Then you would have 
an application every time a petition was filed. His Honor: 
The applications would be refused, unless sufficient reasons 
were given. The receiver is the last person to help the 
debtor. He is the officer of the court, to take possession of 
the things of the debtor, until his affairs come before his 
creditors. It is out of this that the abuses have arisen, 
which I hope will soon be corrected. Mr. Wilkinson: I 
hope so, and also that the result of these abuses will fall 
on the heads of the debtors. His Honor: And on those 
who assist them. The receiver has no right to make out 
the debtor’s accounts for the purposes of his creditors. If 
the debtor can not do it himself, let him come to the court 
for assistance, and the court will then consider whether he 
is entitled to it or not. I am not speaking without some 
reason. Unfortunately, cases come before me in which re- 
ceivers make out accounts, swell the debts, diminish the 
assets, get an estate to show a small composition, and get a 
small composition accepted. That comes of the receivers 
making themselves the agents of the debtors. Mr. Wilkin- 
son: There is no suggestion that the receiver—— His 
Honor; Iam not speaking of this case; but I say that the 
receivers have no right to assist the debtors in making out 
their statements. Mr. Wilkinson said he had no doubt that 
some receivers thought it was their duty to do so. His 
Honor: I don’t know where they have got their impression 
from. Mr. Wilkinson hoped his honor’s observations 
would have the desired effect. 











